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RESPONSIBILITY FOR ‘‘FAILURE DELAY COLLECT- 
ING 


This Agreement Does Not Protect Bank Where Correspondent Delivers 
Bill Lading Without Collecting Draft 


some states, bank which receives paper for collection liable 
the owner the paper for any loss which occurs through negligence 
correspondent banks used accomplishing the collection. other 
states, bank which receives paper for collection not liable for its 
correspondents’ negligence, provided uses proper care selecting 
suitable collecting agents. few states have never had occasion 
pass the question. 

New York one the states which bank held liable for its 
correspondents’ defaults. possible for bank state where the 
rule liability enforced enter into contract agreement with 
its protecting from such liability. And such states, con- 
tracts against liability this kind are becoming more and more common. 
should remembered that contracts this character are very strictly 
construed against the banks which they are drawn. They are limited 
the courts their exact terms. This was brought out recent 
decision the New York Court Appeals, Isler Guye National 
Park Bank New York, decided February 25, 1925. 

The plaintiffs drew draft for $1,085.48 party named Zeballos 
Paz, Bolivia, against shipment strawbraids. They delivered 
the draft for collection, together with the bill lading and other ship- 
ping documents the defendant bank. The documents were ac- 
letter which contained the following instructions: 
must only delivered against payment. case non- 
payment, notify once and have your correspondents for 
instructions. The goods would have properly warehoused and 
insured against all risks for our account. Charges thus incurred 
from the consignee should subsequently pay the draft 
and take the goods.’’ 

The bank acknowledged the receipt the letter and documents and 
its letter dated July 15, 1919, made the following statement its 
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liability: ‘‘Collections are accepted only upon the express con- 
ditions that responsibility assumed for any failure delay 
The defendant bank forwarded the papers 
its correspondent, the Banco Nacional Bolivia. 

The Banco Nacional Bolivia made serious mistake. Instead 
holding the bill lading until the draft was paid, delivered the bill 
Zeballos upon the acceptance the draft. Zeballos thereafter dis- 
appeared without paying the draft and took all his assets with him, 
including the goods which had been shipped the plaintiffs. 
action the plaintiffs against the bank recover the amount the 
loss sustained, the Court Appeals, deciding that the stipulation 
contained the bank’s letter July 15th did not cover the situation 
and that the bank was liable, wrote follows: 


the law this state the defendant liable for this negligence 
its correspondent unless has agreed with the plaintiff the con- 

are the opinion that the phrase ‘failure delay collecting 
remitting’ does not cover this case. ‘Collecting’ defined 
Webster’s Dictionary meaning ‘to demand obtain payment 
account other indebtedness.’ Here was something more than failure 
demand and collect account which was due. Possession prop- 
erty was turned over the alleged debtor, and the loss was created, not 
failure collect outstanding account, but this neglected de- 
livery property him. 

upon demand Zeballos refused pay the draft when due, 
pay for the goods when the bill lading was delivered, the ship- 
ment was returned the plaintiffs stored for their account, ac- 
cording the instructions their letter July 14, 1919. The loss 
thus would the freight charges, insurance, storage, 
This minor loss might occasioned the failure the defendant’s 
agent make demand collect the money, and for such minor loss 
the defendant would not liable. Likewise the defendant would not 
liable its agent, having collected the money, failed remit. These 
omissions neglects were covered this exempting clause. The words, 
however, cannot extended cover the agent’s negligence creating 
the loss wrongly possession property which Zeballos, the 
purchaser, was not entitled. 

for instance, that the plaintiffs held bond secured 
mortgage upon property Paz, Bolivia, and delivered it, together 
with satisfaction piece, the defendant for collection. This the de- 
fendant bank undertook do, agreeing, this case, not liable 
for the failure its agent Paz collect remit. However, the 
agent not only failed collect, but through its negligence gave the 
satisfaction piece the mortgagor without payment, whereupon the 
mortgage lien was lost, canceled record and the security rendered 
worthless. Could said that the negligence thus causing loss 
the mortgage security the lien upon the real property was more 
than failure collect remit? Such the case here. The plain- 
tiffs had title the bill lading the shipped goods. The defendant’s 
agent Paz indorsement held this title. Through its negligence 
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lost the goods, lost the title, what amounted substance 
vendor’s lien upon the goods. The loss has been occasioned, not through 
the failure collect, but through negligence delivery. 

the defendant desired relieve itself from liability for the acts 
its agent, whether negligent not, could very well have used words 
about which there would misunderstanding, and which would fully 
cover the case. McBride Illinois Nat. Bank (163 App. Div., 417, 
419) the bank fully protected itself agreement which relieved 
from all liability for the acts its agent. The words were: ‘In re- 
ceiving and forwarding paper outside this city, this bank acts only 
your agent, using its best efforts selecting its correspondents, and 
will assume responsibility except for its own acts.’ 

this case, bank liable for the acts its agent 
the absence some special agreement, the agreement exempting from 
liability should clearly stated that its customers may know the 
exercise ordinary intelligence the extent the exemption. The con- 
tract this case would not indicate fairly prudent business man that 
failure collect included wrongful delivery securities mer- 
chandise. 

reversed, ete.’’ 


The decision indicates that what the bank should have done was 
have expressly stipulated that, while would use reasonable care 
select proper collecting agents, would not liable for the neglect 
defaut such agents. 

decision the United States Court Appeals, 
fornia National Bank Utah National Bank, 190 Fed. Rep. 318, was 
held that collecting bank was not liable for the negligence cor- 
respondent connection with the collection check, where the bank 
acknowledged the receipt the check and incorporated the following 
words its acknowledgment: 


receiving checks, drafts, other paper deposit for col- 
lection, the Utah National Bank acts only agent, and assumes 
responsibility for the acts, omissions, neglect, defaults agents 
subagents other points, for items lost while transit. Any credit 
allowed for items other banks parties only provisional until the 
proceeds thereof money shall have been actually received said 
bank. 


This should good form for banks adopt. has withstood the 
the United States Court Appeals. 


BANK LIABLE PAYING ORIGINAL AND DUPLICATE 
CHECK 
bank which pays check drawn upon it, bearing forged in- 
dorsement permitted recover the money from the person whom 
was paid even though the latter received good faith. drawee 
bank may, however, negligent paying check this kind 
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lose its right recover. The drawee bank was held negligent 
this respect recent decision the Supreme Court Oklahoma, 
First National Bank Wichita Falls Guaranteed State Bank 
Marlow, 233 Pac. Rep. 183. 

appeared that, check having been lost, the drawer issued 
duplicate. The drawee bank paid the original, after having paid the 
duplicate. the time the payment, the duplicate check bore 
forged indorsement. was held that, because its negligence, the 
drawee bank was precluded from collecting the amount from the collect- 
ing bank. 

recite the facts more detail, appeared that February 21, 
1921, the Delta Oil Refining Company drew check for $477.35 
the plaintiff bank, payable the order King. This check 
having been lost, the Oil Company drew another check the plain- 
tiff bank King’s order for the same amount and bearing the same 
date. Across the face the second check ,the word was 
written red ink. 

March 1921, the duplicate check was presented the plain- 
tiff bank and paid it. The original check had been delivered the 
defendant, Guaranteed State Bank, for collection Tracey, 
bearing the indorsements King and Tracey. This check 
was presented the defendant the plaintiff and paid March 15, 
1921. later developed that the indorsement King the 
original note was forgery. The drawee bank thereupon brought this 
action against the Guaranteed State Bank recover the amount the 
check. stated, was held that the plaintiff could not recover. 
Presentment the duplicate check was notice that the original 
was outstanding and unpaid and paid the original threrafter its 
peril. 

The court calls attention earlier Oklahoma decision, National. 
Bank First National Bank, 152 Pac. Rep. 597. this 
the drawer check notified the bank which was drawn 
not pay the check. Through error, the bank paid the check upon 
presentment. was later discovered that the payee’s indorsement 
the check was forgery. was held that notwithstanding this fact, 
the drawee bank could not recover from the bank which the check 
had been paid. The following paragraphs are quoted from the court’s 
opinion the case under discussion 


question involved the instant case whether the drawee 
bank had notice that the signature King, the payee, was forged, 
and, so, said drawee bank would precluded from setting the 
forgery. The only difference between this case and the case National 
Bank Commerce First National Bank, supra, the manner 
notice that was given the drawee bank that the indorsement the 
signature the check was forged. 
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that case, the check was drawn Weer the First 
National Bank Commerce favor Horace Posey, and the check 
was delivered the First National Bank Coweta, with the name 
Horace Posey, payee, indorsed thereon, but, before the check was pre- 
sented the drawee bank, Weer, the drawer, notified person said 
drawee that the indorsement the payee’s name the check had 
been forged and not pay the same, and under this state facts, the 
court held that the drawee had notice the forgery before paying 
the check, and that was therefore precluded from setting the 
forgery and could not recover from the First National Bank Coweta, 
prior indorser. the instant case, before the check bearing the 
forged indorsement the payee was presented for payment, the drawee 
bank had cashed check for the same amount, bearing the same date 
and, every particular, identical with the check bearing the forged 
signature the payee, and having indorsed upon its face red ink 
the word ‘duplicate.’ 

the testimony offered, shown that, banking circles, 
the marking check duplicate has the effect serving notice 
upon the drawee bank that original said instrument has been 
executed, and not honor both instruments. this case, the duplicate 
check was paid March 7th, only one week before the original check 
was presented and paid, and was the duty the drawee bank have 
taken notice the duplicate check, and not pay the original when 
was presented thereafter March 15th. the original check had 
been received first the drawee bank, could said, upon the pre- 
sentation the duplicate check thereafter, that said drawee bank would 
not have take notice the fact that had already paid the original? 
paid the duplicate under such circumstances, would not 
its peril? The issuance duplicate checks practice the com- 
mercial world, but what advantage it, and what protection has 
depositor the drawee bank may ignore the notice given it, when the 
depositor marks his check ‘duplicate’ and thereby indicates the 
drawee bank that another check for the same amount has been issued 
the depositor, and not honor both instruments, not bound 
the notice imported the duplicate check? 

the facts the instant case, the drawee bank had notice, 
reason the duplicate check cashed, that the original check 
question had been issued, and, honoring said original check there- 
after, did its peril.’’ 


LETTER CREDIT AUTHORIZING BANK PAY DRAFTS 
ACCOMPANIED INVOICE AND BILL LADING 


When customer bank contracts with the bank for the issue 
letter credit, may impose any restrictions may see fit upon 
the power the bank pay drafts drawn against the credit. this 
way, the customer may fully protect his interests. the bank fails 
observe the restrictions placed upon it, pays drafts its peril. 
fully protected making payment, however, keeps within 
the limitations prescribed its customer, and the latter cannot hold 
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the bank liable for failure take precautions which could have pre- 
but did not include his contract with the bank. 

The Court Appeals New York was recently called upon 
decide whether bank, which had issued letter credit requiring 
drafts accompanied ‘‘invoice and negotiable railroad bill 
lading showing destination,’’ was within its rights paying draft 
accompanied bill lading containing only partial description 
the shipment goods against which the draft was drawn and in- 
voice containing full description the goods. The case which that 
question was presented was Laudisi American Exchange National 
Bank, 146 Rep. 347. was held that the bank was protected 
paying. 

appeared that the plaintiff, who was desirous purchasing 
quantity Alicante Bouchez grapes which were shipped from 
California, contracted with the defendant bank for the issue the 
vendor letter credit under which the latter’s drafts for the pur- 
chase price the grapes were paid the defendant presenta- 
tion, when accompanied ‘‘invoice and negotiable bill lading show- 
ing point Long Island City, Grapes were 
shipped the plaintiff from California, and draft for the purchase 
price thereof was paid. bill lading and invoice were presented with 
the draft. The bill lading, which was issued the shipping point 
California, described the goods shipped ‘‘grapes’’ and not 
Bouchez grapes.’’ the invoice, however, the grapes were 
‘‘Alicante Bouchez The invoice was made out 
the vendor New York instead the shipper the shipping point. 

Subsequently, the plaintiff sued the defendant bank for breach 
contract. contended that the grapes were inferior those which 
had contracted buy, and that the defendant should not have paid 
the draft because the documents presented the vendor did not comply 
with the requirements the letter credit issued pursuant his 
with the defendant. The plaintiff argued that the bill 
lading itself should have shown shipment the particular kind 
grapes called for his contract and specified the letter credit, 
and that the defective description could not remedied the invoice. 

The trial court gave judgment for the plaintiff. The opinion that 
court was reported Banking Law Journal, 586. The defendant 
appealed and the judgment was reversed. 

The Court Appeals, upon examining the provisions the letter 
found nothing the description the documents which were 
accompany the drafts when presented for payment, which required 
that the bill lading describe all the characteristics the goods 
shipped that alone would show that such goods were the ones de- 
the letter credit. the absence such requirement the 
bank was justified paying the draft. 
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was further held that the defendant’s position was not affected 
the fact that before paying the draft was notified the plain- 
tiff that the grapes did not comply with the requirements the con- 
tract, and was requested not pay the draft. The reason for this was 
that the defendant’s obligation was not see whether the goods com- 
plied with the contract but see whether the documents presented 
with the draft fulfilled the requirements the letter credit. 

holding that the bank was justified paying the draft spite 
the incomplete description the bill lading, the court said: 


think that bank permitted pay drafts ‘invoice and 
negotiable bill lading showing destination’ certain point 
justified acting bill lading which, far its description 
goes, shows the shipment required goods, and then supplemented 
proper invoice which completes the description and shows that the 
goods are the ones mentioned the letter credit. Such seems 
the natural and compelling interpretation the clause which was 
used this case. Even could justified straining the natural 
meaning the words such letter credit meet some 
policy secure some element greater and proper safety 
the one whose account the draft being paid, not see how 
could find those conditions existent here. 

bill lading this case, even specified the shipment the 
particular kind grapes ordered the plaintiff would guaranty 
the fact such shipment. course nobody would expect rail- 
road company open and examine the contents 1,240 boxes grapes 


and see that they all complied with the description the letter 


such case inevitably would take from the shipper the 
description the goods which were being transported indicated 
the marks the packages other statements and would then 
protect itself from inaccuracy mistake the clause ordinarily found 
bills lading and included this particular one, ‘contents and 
condition contents packages unknown,’ and which, have held, 
does protect railroad company from inaccuracy its description 
goods being transported. Dworkwitz New York Central Co., 230 


PRIZES FOR ESSAYS BANKING AND FINANCE 

Percy Johnston, President The Chemical National Bank, New 
York; Melvin Traylor, President First National Bank, Chicago, and 
Sartori, President Security Trust Savings Bank, Los Angeles, 
will the judges prize contest conducted the Bankers 
Magazine New York for the best essay modern banking problems. 
The contest open all and the essays may cover any subject 
interest bankers. Papers will not judged their literary merits, 
but rather the contribution that they make constructive thought 
and the practicability the solution which they offer for the problem in- 
volved. 
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Five hundred dollars prizes will awarded. Papers are limited 
5,000 words and should received the Contest Editor the 
Bankers Magazine, Murray Street, New York, not later than July 
1925. 

Papers should signed nom plume and accompanied 
the name and banking business connection the writer sheet 
separate from the article. The name the writer should not appear 
the article itself, will not known the judges until after 
the awarding the prizes. 

All those who expect enter the contest should immediately register 
their names and addresses with the Contest Editor. 

unusual opportunity for research and writing the financial 
and legal fields represented award prizes made the 
autumn committee under the chairmanship Ralph Heilman. 
Professor Heilman Dean the School Commerce Northwestern 
University, Chicago. The leading prize amounts $2,500. Secondary 
prizes are offered for monographs amounting respectively $300 and 
$200. The committee award enabled give these prizes through 
donation made the Chicago Trust Company. 

extensive list for research published. This includes 
number questions relating trust company banking. example 
‘‘The Use Insurance and Trusteeship the Development and 
Conservation Family Various other subjects the field 
general finance are included, such for instance ‘‘The Reorganization 
Jeopardized Business The award smaller prizes for 
monographs under this offer year ago resulted the publication 
the Shaw Company two business handbooks the field 
investment banking that have attained wide circulation. 

The committee award have adopted liberal policy respect 
subjects that may used for essays. They wish encourage research 
not only academic students finance and law, but also attorneys 
and men and women engaged practical business and financial 
pursuits. announcement the prizes will mailed request 
sent the secretary the committee award, Professor Leverett 
Lyon, Dean the School Commerce and Finance, Washington Uni- 
versity, St. Louis, Missouri. 


PERSON READING AND SIGNING TRADE ACCEPTANCE 
CANNOT DEFEND GROUND FRAUD 

holder due course the maker may set defense fraud the 

inception the instrument. The holder must then show that had 

knowledge the fraud when purchased the instrument. Unless 
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recent which the acceptor trade acceptance sought 
evade liability the ground that was procured fraud, the 
Supreme Court Kansas, while admitting the rule stated above 
the general rule, held that the the case were such 
that the defendant could not permitted assert that there was 
fraud the inception the instrument. The case which the court 
held Commercial Investment Company Anderson, 232 Pac. Rep. 
1028. 

appeared that the defendant purchased from the Acme Stock 
Salt Company, 200 sacks its stock tonic, for the sum $900, and 
gave the company for the goods three trade acceptances for $300 each. 
One the acceptances was subsequently indorsed the Commercial 
Investment Company which sued the defendant thereon. 

The defendant read the instruments before signed them. Prior 
that time, had neither seen nor heard trade acceptances. 
contended that did not understand the nature the instruments. 
alleged that agents the Acme Company told him that the instru- 
ments were needed send the company’s manufacturing department 
show what goods were shipped. The defendant further stated 
that before signing the instruments asked permitted show 
them some one else, but was not permitted so. was assured 
that would liable only for the goods that should shipped under 
the contract sale. 

The evidence was sufficient establish that the plaintiff had 
knowledge any infirmity the instrument defect the title 
the party negotiating it. The defense fraud, therefore, even the 
defendant had had the right assert would not have defeated re- 
the plaintiff, for the reason that proof fraud the inception 
negotiable instrument defeats one who claims holder due 
course only when the holder fails show that had knowledge 
the fraud. 

The court held that any event the defendant could not have de- 
feated the action the ground fraud, because the defendant read 
the instrument sued on, and was, therefore, charged with knowledge 
the contents thereof. holding, the court said: 


‘‘Defendant may not, however, assert that the instrument was pro- 
cured fraud. does not admit lack capacity contract for 
purchase goods for the price $900. read the instrument before 
signed it. contained description goods, other recitals 
which indicated what says the drawer’s agents said was 
given for. made prominent the sum $300, contained plain words 
used common instruments expressing obligation pay money, and 
disclosed due date. Whatever the drawer’s agent said about it, de- 
fendant was charged with knowledge the contents the instrument 
because read it, and, having such knowledge, not permitted 
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deny understanding its legal effect. permitted make 
such denial, writings evidencing business transaction, and particularly 
negotiable instruments, would valueless.’’ 


PROVISION NOTE AUTHORIZING RECOVERY 
SPECIFIED AMOUNT ATTORNEY’S FEES INVALID 


usually held that note providing that the holder may recover 
costs collection attorney’s fee, case payment not made 
maturity negotiable. This does not mean, however, that such 
provision always valid and enforceable. Ralston Stone, 232 
Rep. 631, recent decision the Supreme Court Oregon, 
provision note that the holder might recover from the maker 
stipulated percentage the principal attorney’s fees was held invalid 
and unenforceable. was further held that attorney’s fees could 
recovered action the note. 

The note involved the action and mortgage given secure 
payment the note contained the following provision: 


the payment this note, agree pay additional sum per 
principal attorney’s fees such suit.’’ 


holding the provision void and unenforceable, the court said: 


settled numerous decisions this court that stipulation 
provision promissory note, which provides that action 
upon the note suit foreclose mortgage given secure 
its payment, the holder the note may recover from the maker 
stipulated, fixed specified percentage amount attorney’s 
fees, invalid and and that where note 
provides, attorney’s fees can recovered such action 
suit. Balfour Davis, Or. 47, 89; Kimball Moir, Or. 
427, 669; Commercial Nat. Bank Davidson, Or. 57, 
517; Levens Briggs, Or. 333, 338; 15, 188; 
Parks Smith, Or. 300, 305,186 552. 

‘‘The reason for the rule that the time note given thé 
parties the transaction have knowledge the value extent 
the services which may required attorney case the note 
should not paid according its terms, and that not consistent 
with sound policy allow parties, the inception trans- 
action that nature, fix the amount attorney’s fees recoverable 
for services which may subsequently performed, the extent value 
which not ascertainable that time either party the trans- 
action. Those decisions also hold that where fixed amount attor- 
ney’s fees provided for promissory note, the court, action 
suit the note, has power allow different amount, even 
though that amount might found reasonable, that would 
result the making contract for the parties which they have 
not made for 
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BANK NOT ENTITLED SET OFF UNMATURED NOTE 
AGAINST DEPOSIT ATTACHED DEPOSITOR’S 
CREDITORS 


Appleton National Park Bank New York, 207 Supp. 
228, recent decision the Appellate Division the New York Su- 
preme Court, was held that bank had right set off against 
its obligation deposits attached creditors the depositor 
claim against the depositor based promissory note not yet due. 
was also held that section the Debtor and Creditor Law allow- 
ing the set-off certain debts, whether due not due, refers only 
claims against the estate debtor who has made general assign- 
ment for the benefit creditors. 

The plaintiffs this action were the assignees certain persons 
who had previously brought action against the Middlesex Chemical 
Company, appeared that the time when the action against 
the chemical company was brought had two accounts with the de- 
fendant bank. one account there was balance $1,023.32, and 
the other balance $28,394.57. 

The accounts were attached the plaintiffs’ assignors. The bank 
made return showing the two balances mentioned, but claimed the 
right set off against the moneys standing the credit the chemical 
company indebtedness that company the bank the sum 
$25,000. The bank’s claim was based promissory note executed 
the company which was not due that time. 

The plaintiffs’ assignors recovered judgment their action 
against the chemical company, and assigned the plaintiffs. Sub- 
sequently, execution against the attached property was issued, and 
copy thereof was served the defendant bank. The bank, insisting 
that had right set-off reason the promissory note referred 
to, refused pay over the amount the deposits any part thereof. 
Thereupon, the plaintiffs brought this action aid the attachment. 

The defendant contended that the adoption section the 
Debtor and Creditor Law had changed the rule, theretofore force 
New York, the effect that there could set-off, unless the claim 
set off was presently due. The court held, however, that the section 
question applies only the case claims against the estates 
debtors who have made general assignments for the benefit creditors, 
and had application the case under consideration. affirming 
judgment for the plaintiffs the court said: 


the Debtor and Creditor Law, which section 
part, refers solely and exclusively ‘General Assignments for the 
Benefit Creditors.’ All its sections, from 24, inclusive, have 
entirely with the procedure the case such general assignments. 
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The provisions section allowing the set-off certain debts the 
assignor, whether due not due, have solely with debts against 
estate created general assignment. Its title is, ‘Debts Which 
may Proved against the Estate’—i. e., the estate the debtor who 
has made the general assignment. Section provides for ‘notices 
parties interested the estate creditors otherwise.’ Section 
defines the ‘duties assignee.’ The provisions section relate 
only case where general assignment for the benefit creditors 
has been made, and constitute foundation for equitable set-off 
the present 


NOTE AND SPECIFIED BANK 
BUT NOT PAYABLE ORDER NOT NEGOTIABLE 


provided the Negotiable Instruments Law that order 
negotiable instrument must payable order bearer. 
further provided that ‘‘the instrument need not follow the lan- 
guage this act, but any terms are sufficient which clearly indicate 
intention conform the requirements hereof.’’ That this latter 
provision does not have the effect rendering negotiable note ‘‘nego- 
tiable and payable’’ specified bank where there are indications 
that the maker intended the note non-negotiable the holding 
the case Charleston National Bank Lemkuhl-Shepherd Co., Su- 
preme Court Appeals West Virginia, 125 Rep. 241. 

The note question was prepared printed form containing 
the words ‘‘the order of’’ immediately preceding, and the words 
and payable the Charleston National following, 
the blank for the name the payee. When the note was executed 
the words‘‘ the order were stricken out with pen and ink, but the 
other words were not canceled. The defense action the note 
was that was not negotiable because did not contain words 
negotiability. The plaintiff’s contention was that the words ‘‘nego- 
tiable and payable the Charleston National Bank’’ made the note 
negotiable under the provision the Negotiable Instruments Law that 
instrument need not follow the language the act. 

The court held that the note was not negotiable for the reason that 
the cancellation the words ‘‘the order of’’ showed intention 
make the note non-negotiable. ‘‘In the execution the papers,’’ said 
the court, ‘‘the words, ‘the order of’ were stricken out with pen and 
ink. This act, think, clearly evinces intention make the notes 
non-negotiable and shows that the words ‘negotiable and payable 
the Charleston National Bank’ remained either oversight the 
parties reason their belief that this would not render the notes 


The Law Bank Checks 


Overdrafts— (Continued) 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositor and Other Parties Connection with Overdraft Checks 


NOTE. This the fifth series articles dealing with the 
Law Bank Checks. Subsequent articles will take Presentment, 
Protest, Collection, Certification, Alteration, Forgery, Clearing Houses 
and other phases this branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


29. Right bank interest overdraft. 
Right bank exchange charges. 


31. Personal liability officers and directors for overdrafts per- 
mitted them. 


Right bank retain overdraft vouchers. 
Evidence overdraft cases. 


29. Right bank interest overdraft. 


the absence any agreement bank, which has allowed de- 
positor overdraw his account, not entitled interest the money 
thus until the money has been demanded and payment 
But, after demand has been made, interest begins run 

Where the depositor has agreed pay interest his overdrafts, but 
rate interest has been agreed upon, the bank may collect interest 
the legal And, where overdraft was settled the execu- 
tion and delivery note, payable demand, was held that the 
amount bore interest from the date 

case where national bank unlawfully charged more than six 
per cent. interest overdrafts, was held that thereby forfeited 
the right any interest But where national bank charged 


79. Casey Carver, Ill. 225; Owens Stapp, Ill. App. 653; Hub- 
bard Charlestown Branch Co., Mass. 124; Union Bank Sollee, 
Strob. 390. 

80. Casey Carver, 225; Union Bank Sollee, Strob, (S. 390; 
Webber Webber, 146 Mich. 31, 109 Rep. 50. See also County Bank 
San Luis Obispo Greenberg, 127 Cal 26. 

81. Loan Exch. Bank Miller, 175, Rep. 592. 

82. Hennessy Bros. Evans Co. Memphis Nat. Bank, 129 Fed. Rep. 557. 

83. Third Nat. Bank Miller, Pa. 241. See also Citizens Nat. Bank 
Donnell, Sup. Ct. Rep. 49; 195 369. 
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usurious interest, which was included note secured trust deed, 
and foreclosure the excessive interest was deducted the decree, 
was held that statute allowing the recovery usurious interest applied 
only cases which such interest had been actually paid, and not 
the facts the case then before the 


30. Right bank exchange charges. 


Missouri case appeared that Reynolds, principal, and 
Taylor, surety, executed and delivered bank note for $300. 
There was written the back the note the following: ‘‘This note 
made for the purpose obtaining and held security for any 
overdraft made Reynolds, and payable only the extent 
such overdraft.’’ 

Reynolds was engaged the business shipping live stock and was 
being furnished money the bank. The bank included its claim for 
overdrafts Reynolds charges for exchange shipments. 

The court held that this charge came within the term ‘‘overdraft’’ 
used the indorsement the note and that such charges should 


31. Personal liability officers and directors for overdrafts per- 


mitted them. 

Under certain circumstances bank officer, who permits one the 
bank’s customers overdraw his account, may held personally liable 
the bank for any loss sustained the bank result such over- 
draft. Thus, where the president bank instructed the cashier 
honor the overdraft checks depositor, with whom the president was 
interested business, was held that the president was personally 
liable the bank for the amount which lost the 

And, where the president bank opened account for his in- 
solvent son discounting his unsecured note, and subsequently al- 
lowed him overdraw his account without the knowledge the board 
directors, any advisory committee, was held that the president 
was personally liable for the loss 

The attempt occasionally made charge cashier with personal 
liability for losses from the allowance overdrafts. these 
instances has been consistently held the courts that, where the 
cashier charged with the duty making loans and discounts, will 

84. Talbot First Nat. Bank, 106 Iowa 361, Rep. 726; aff’d 
Sup. Ct. Rep. 612, 185 172. 

85. Low Taylor, Mo. App. 517. 


86. Oakland Bank Wilcox, Cal. 126; First Nat. Bank Sturgis 
Reed, Mich. 262. 


87. Western Bank Louisville Coldewey’s Executrix, Ky. Rep. 
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liable the bank for the unpaid overdraft customer only where 
has failed make reasonable inquiry into the financial standing 
the customer, has failed exercise the care and discretion which 
ordinarily prudent man would exercise his own affairs. 

other words the propriety allowing overdrafts one that ad- 
dresses itself the business discretion and judgment the officers 
having that matter charge. they act prudently and honestly they 
will not held personally responsible for losses that occur. the 
other hand, they allow the funds the bank appropriated 
persons known insolvent whose financial standing would not 
justify the extension such and loss they will held 
liable the bank for neglect 

ease Tennessee was stated that ‘‘It not negligence per se, 
the absence by-law order superior officer, for cashier 
pay the overcheck responsible customer.’’ After explaining the 
nature overdraft the court continues follows: ‘‘If not responsible 
negligence the cashier pay the overdrafts responsible customers, 
it.is not matter for which the directors can made liable 
mere proof that account was overdrawn and loss sustained.’’ 

the First National Bank Salmon, against the officers and directors 
that institution, fix their liability account large overdrafts 
permitted them, which case was decided the Court Ap- 
peals the United States, the court said: ‘‘It defence, action 
this character, for the officers who were direct charge the affairs 


88. Wynn Tallapoosa County Bank, 168 Ala. 469, So. Rep. 228; 
Pryse Farmers’ Bank, Ky. Rep. 1056, Rep. 532; Cope West- 
bay, 188 Mo. 638, Rep. 504. 

First Nat. Bank Reese, Ky. Rep. 778, Rep. 384, was 
held that “where the cashier without the aid finance committee the 
tion board directors, acts upon the custom and usage the particular 
bank the advice the president and directors individually, and upon his own 
judgment the best interests the and allows depositor good 
eredit with the bank overdraw his account, will not liable for loss 
resulting therefrom. 

eashier, for years, had allowed overdrafts and “cash items” with the 
knowledge and consent the board directors. the time the bank’s 
failure, the overdrafts and cash items amounted more than $7,000. was held 
that the cashier and his surety were liable for $1,861.62, the amount overdrafts 
between the time the last meeting the board, which existing overdrafts 
had been approved, and the day the failure. Bank ‘of Jeanerette Druilhet, 
La., Rep. 674. 


89. Wallace Savings Bank, Tenn. 630, Rep. 448. 
this the Court, after stating that overdraft is, effect, loan, makes 
this statement: “The law has never undertaken rigidly define the conditions 
upon which banks may loan. Among business men there found degree 
trust and reliance upon moral character, business integrity, and thrift, justifying 
business man the soundness and prudence transaction which judges 
and lawyers engaged applying the hard and fast rules law would seem in- 
defensible and reckless. The standard diligence and prudence which bank 
officers and bank directors should tried, that which business men have 
erected for themselves. Reasonable conformity the customs and methods 
vogue among prudent bankers the degree diligence required such officers.” 
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the institution that the by-laws, which forbade the payment checks 
unless the drawer had funds deposit sufficient meet such checks 
was copied from the by-laws other banks, and that notwithstanding 
such by-laws other banks also often allow overdraft.’’ 

The court that case said further: ‘‘The statutory liability di- 
rectors national banks, provided section 5239 undoubtedly 
the exclusive rule which measure the right recover damages 
from directors based upon loss alleged have resulted solely from 
violation such directors duty expressly imposed upon them 
provision the National Banking Act. This was directly decided 
Yates Jones National Bank, 206 158, Sup. Ct. 638, Ed. 
1002, and approvingly referred Thomas Taylor, 224 73, 
Sup. Ct. 403, Ed. 673. But the former the Supreme 
Court was very careful not announce any rule whereby the law will 
relieve directors who are the active officers the bank, and who know- 
ingly and deliberately and repeatedly commit acts such negligent 
management that the result has forced that bank into 

The court held that the liability the directors, who were also 
officers the bank, should have been measured accordance with the 
rule the common law, rather than solely according the statute. 

One the directors the bank, who was not, however, officer, 
offered defence that resided more than two hundred miles away 
from the bank, the time his appointment and during the entire 
period his directorship and that would have been inconvenient for 
him attend directors’ meetings that never personally assumed any 
authority control over the officers the bank, and that had had 
nothing whatever connection with the bank its affairs. 

The court refusing recognize such facts defence quoted 
from the decision the Supreme Court Briggs Spaulding, 141 
132, Sup. Ct. 924, Ed. 662, follows: ‘‘Without re- 
viewing the various decisions the subject, hold that the directors 
must exercise ordinary care and prudence the administration the 
affairs the bank, and that this includes something more than officiating 
figure heads. They are entitled commit much the actual bank- 
ing business the president, and other officers, but 
this does not absolve them from the duty reasonable supervision, nor 
ought they permitted shielded from liability because want 
knowledge wrongdoing, that ignorance the result gross in- 

90. King, 241 Fed. Rep. 737. 

91. Rev. St. 5239; Comp. St. 1916 9831. 

92. King, 241 Fed. Rep. 737; Lyons Corder, 253 Mo. 539; 
162 Rep. 606. 

the Lyons the directors were held liable, where reason their 
negligence and inattention the affairs the bank, the was enabled 


embezzle the bank’s money means overdrafts and false entries the bank’s 
books. 
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least one the states the Union has enacted statute de- 
fining the duties and liabilities bank officers respect their per- 
mission for the payment overdraft, the bank 
they represent. This statute has, some instances, been cited and con- 
strued the court the state wherein effective. 

Kansas case was held that section 558 the General Statutes 
1915 that state, which imposes personal liability upon any bank- 
ing official who pays out the bank’s funds overdraft, did not 
positively denounce overdrafts under all The court, 
referring such section the statute said: ‘‘That provision simply 
element security the bank such transactions, and designed 
make banking officers cautious about permitting customers over- 
draw their accounts.’’ 

another case decided the Kansas Supreme Court was held 
that the statute that state, which provides that the officer bank 
who pays out the bank’s funds overdraft himself personally 
liable the bank for such payment, does not make ultra vires and void 
arrangement bank pay its depositor’s 

concluding this section should noted that the statutes some 
jurisdictions impose criminal responsibility under certain 
upon officers bank, who permit its funds jeopardized lost 
through the improper allowance overdrafts. not, however, 
within the this article treat this liability, and the reader 
referred the statute the appropriate jurisdiction, for information 
upon this point. 


§32 Right bank retain overdraft 


Although usually the duty bank return its depositor 
checks which have been paid it, this rule has application case 
the check represents overdraft. such event the bank, matter 
course, has right retain the check evidence the drawer’s 
order pay, and that has paid the amount pursuant his 


33. Evidence overdraft cases. 

All evidence tending show the state the account between the 
depositor and the bank admissible action bank recover 
overdraft, the establishment the fact overdraft neces- 
sarily involves the state the entire 


Kansas. 

Barber Emery, 101 Kan. 314; 167 Pac. Rep. 1044. 

Gen. Stat. 1909, sec. 498. 

Saylors State Bank Allen, 100 Kan. 64, 163 Pac. Rep. 454. 
Van Dyke Ogden Savings Bank, Utah 606, 161 Pac. Rep. 50. 


Jack Moyer, 187 Pa. St. 87, Atl. Rep. 1013. 
For statement facts held insufficient establish preponder- 
ance evidence that depositor had made certain deposit his bank, see 


93. 
95. 
96. 
97. 
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action for overdraft not sufficient for the bank merely 
offer evidence books account, especially where they are not 
self-explanatory. case which arose Utah where this method 
proof was attempted the court said: ‘‘It may be, and doubt is, 
perfectly proper for bank, any other business concern, keep 
accounts that they are understood those whose duty under- 
stand them, although not understood all; but does not follow 
that because expert bookkeeper understands the meaning all 
the symbols, words and characters used, all must After stating 
the book entries means which the plaintiff that case attempted 
prove its contention the Court continues follows: ‘‘It easy 
matter for anyone explain the system method bookkeeping 
adopted and used him that all others may understand well 
he. Where the entries are not stated form which are self-explan- 
atory, they should explained proper 

the absence evidence upon the point, the law presumes that 
deposit intended general and that was made and 
received toward the payment existing 

suit between the directors and bank, the fact that certain over- 
checks appeared upon the bank books, does not affect the directors with 
notice thereof, the directors are not presumed have knowledge 
all that shown the books the 

the case Jefferson Savings Bank Irving, which was decided 
the Supreme Court Iowa, the following facts were shown. De- 
fendant and Irving were brothers. made deposit his 
own name $200. the next day defendant went the bank and 
claimed that this was his money. The defendant offered show that 
the bank agreed hold this $200 cash item until was determined 
whom this money belonged, that the plaintiff then paid the defendant 
the $200 check which occasioned the overdraft, and later disregarding 
its agreement hold the $200, the bank paid the amount the 
deposit Irving. The trial court would not allow defendant 
prove this alleged agreement. was held that there was error, 
since the money deposited Irving presumptively belonged 
him, and there was offer show that was not his property. 
verdict was, therefore, directed for the 

action bank against its depositor recover the amount 
the depositor’s overdraft, was held Nebraska Court, that 


Garret Bank Hartsville, Tenn., Rep. 250; see also for further 
consideration the evidence involved that case Cox Bank Hartsville, 
Tenn., Rep. 237. 

99. Walker Bros. Skliris, Utah 353, Pac. Rep. 114. 

100. Nichols State, Neb. 715, Rep. 774. 

101. State, Neb. 715, Rep. 774. 

102. Wallace Savings Bank, Tenn. 630, Rep. 448. 

103. Jefferson Savings Bank Irving, 145 Iowa 48, 123 Rep. 937. 


4 
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was proper admit evidence showing that certain deposit, appearing 
the defendant’s account, had been credited the account mis- 

overdraft where the defence was that the bank had failed credit 
certain deposit, evidence offered behalf the depositor that the 
bank had former occasion failed give the depositor credit for 
deposit, was inadmissible, since evidence negligence former 
sion not evidence the negligence 

Where was proved bank, which was seeking recover 
overdraft from its depositor, that the bank had erroneously credited 
defendant’s account with deposit made another person, was 
held that testimony the part defendant that she had deposited 
the same amount her account, which the bank had failed 
was improbable under all the circumstances, that verdict for 
defendant would not 

Illinois case depositor claimed that had made two 
deposits $1,031.71 each the same day, and his pass book showed 
two such The bank claimed that but one such deposit had 
been made, and the bank records supported the contention. action 
the bank against the depositor recover the excess which had 
paid reason the double entry the pass book, which claimed 
was due the bookkeeper’s mistake judgment favor the de- 
positor was 

New York case brought recover the sum $246.25 
check drawn the defendant bank, appeared that the plaintiff 
presented the check the bank with the request that cashed, and 
took the money given him the teller without counting it. There- 
after was informed that the teller had given him $2,460.25 instead 
$246.25. According the plaintiff’s testimony then counted the 
money and found that the amount was $2,060.25. returned that 
amount the bank and was accused withholding $400. was 
not repaid the $246.25. The defendant’s teller testified that had 
given the plaintiff the sum $2,460.25. The defendant counterclaimed 
for the difference between the amount the check and the sum which 
the defendant claimed the plaintiff failed return the bank, and 
recovered judgment for that amount. 

The appellate court reversed the judgment the trial court 
favor the defendant, stating its opinion: ‘‘By its judgment, 


104. Bank Benson Swanson, 107 Nebr. 687, 187 Rep. 88. 


105. Citizens Trust Co. Levine, Y., 162 184, 147 
Supp. 737. 


106. Citizens Bank Levine, Y., 162 App. Div. 184; 147 Supp. 
737. Hudson Trust Co. Chappelle, 108 Supp. 1005. 


107. McLean County Bank Mitchell, Ill. 52. 
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the trial court practically wrote this plaintiff down unconscionable. 
Indeed, seems that far more reliable and convincing proof 
than that elicited was necessary support this rather severe 
finding.’’ 1°8 

The fact that depositor’s account overdrawn from time 
time does not put the bank notice, either the depositor’s in- 
solvency the trust character the funds 


34. Certification overdraft check. 

Where bank certifies check the mistaken belief that drawn 
against sufficient funds, may, general cancel the certification 
giving notice the mistake before the check has passed into the hands 


108. Chatham Phenix Nat. Bank, 123 Mise. (N. Y.) 417, 205 
Supp. 415. 


109. Steere Stockyards National Bank, Tex., 266 Rep. 531. 


110. This question will dealt with subsequent article Certified 
Checks. 


Liability When Check Wrongfully 
Indorsed Agent 


series articles dealing with the liability bank which has collected check 


wrongfully indorsed agent the payee 


Agent’s authority indorse 

generally held that bank which collects check bearing 
forged indorsement liable the real owner, usually the payee the 
check. The decisions this question were discussed article 
published the November, 1924, issue the Banking Law Journal. 

many the which the rightful owner check attempts 
fasten liability bank which has collected the check forged 
indorsement, appears that the indorsement was made some one 
the employ the owner the check, other words, agent 
the owner. 

The bank’s liability depends whether the agent was authorized 
indorse his principal’s name the check. was authorized, 
the principal position complain, matter what the agent did 
with the proceeds the check, after they came his hands. 
had authority indorse, then, his indorsement was forgery, 
unauthorized indorsement, which the same far the 
law negotiable paper concerned. 

Authority indorse checks need not given agent writing. 
verbal authority perform this act sufficient. Bank Hohn, 
146 Mo. App. 699; Brown Bookstaber, 141 Ill. 461; Cooper Bailey, 
Me. 230; Northwestern Sav. Bank International Bank, Mo. 
App. 205. 

Authority the part agent may implied from previous 
course dealing whereby the principal has recognized, inaction, 
affirmed such authority the part the agent. Exchange Bank 
Thrower, 116 Ga. 435, Rep. 316; Jackson Paper Mfg. Co. 
Commercial Nat. Bank, 199 Ill. 151, Rep. 136; Grafton 
Knight Redelsheimer, Wash. 370, Pac. Rep. 879. 

Where agent permitted indorse checks payable his prin- 
cipal, authority indorse will implied and the principal cannot 
recover from one who cashes check for the agent, where the agent 
appropriates the proceeds. Best Krey, Minn. 32, 
Rep. 822. 

the Uniform Negotiable Instruments Law, which provides follows: 


signature any party may made duly authorized 
agent. particular form appointment necessary for this pur- 
265 
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pose; and the authority the agent may established other 
eases 


The statute, adopted Kentucky and South Dakota, requires the 
agent’s authority writing. 

Referring this section the statute, has been said that the 
authority ‘‘an agent the corporate principal may established 
other cases agency, e., proof the ostensible authority 
the agent; but upon what shall constitute sufficient proof ostensible 
authority the agent issue negotiable paper the various kinds 
the statute silent. That left the common law other statutes 
for definition and limitation. The Negotiable Instruments Act has not 
permitted less proof establish such ostensible authority the agent 
than would required without Grant County State Bank North- 
western Land Co., 479, 150 Rep. 736. 

Pennsylvania case, Schwehm Chelton Trust Co., 257 Pa. 76. The 
plaintiff, Schwehm, drew check the defendant trust company for 
$5,002 payable the order Federal Loan Society and delivered 
the society. The check was indorsed ‘‘Federal Loan Society, 
Stoll, President, Jos. Friedman.’’ was presented the drawee 
trust company through another banking institution and paid. 

this action, the plaintiff claimed that Stoll, who was president 
the loan society, had authority indorse the check and that, there- 
fore, the defendant trust company got title and had legal 
right charge against his account. 

The right depended upon whether the society’s 
president was acting within his authority indorsing the check. 

the trial the case, judgment was given favor the 
plaintiff. But upon appeal, the judgment was reversed the ground 
that there was sufficient evidence show that Stoll had authority 
indorse the check. 

appeared that the by-laws the society provided that the presi- 
dent should the chief executive officer the company and should 
general and active management the business the company 
that should ‘‘have general supervision and direction all the other 
officers the company,’’ and that should see that their duties were 
properly performed. also appeared that all checks issued the 
company had signed the treasurer and countersigned the 
president. 

Concerning these provisions the by-laws the court said: ‘‘Broader 
powers the management the business could hardly have been be- 
stowed. The president was not only authorized act for the company, 
but was see that all other officers discharged their duties. had 
every other officer the company, and power direct the 
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disbursement its funds. This authority was ample authorize him 
accept money paid the company, whether cash the form 
check payable the order the company. misappropriated 
funds paid good faith him the representative the company, 
the loss must that the corporation that authorized him act and 
held him out the public its chief officer and general 

Connecticut case, the payee check indorsed the check for 
deposit and sent the bank messenger, but the messenger, in- 
stead depositing the check, cashed and appropriated the proceeds. 
The bank was held liable the payee for the amount the check. 

This case does not involve forged indorsement, but interesting 
that shows the extent which banks are held liable fraudulent 
check transactions. 

The decision question Bristol Knife Co. First Nat. Bank, 
Conn. 421. The plaintiff, manufacturing corporation, was located 
Bristol, Conn., but kept its bank account the defendant, First 
National Bank Hartford. From one its customers, received 
check New York bank for $1,039.77, payable its order. The 
treasurer the company indorsed the check ‘‘Pay the order 
Cashier, First National Bank. Bristol Knife Co., per R.’’ was 
about mail the defendant bank when his brother, who was not 
employed the plaintiff, told him that was going Hartford and 
volunteered make the deposit. The treasurer thereupon sealed 
the check envelope together with deposit slip and 
delivered his brother. The brother, arriving Hartford, 
took the check out the envelope, handed the defendant’s teller 
and said that wished cash for the check. explained that the com- 
pany wanted the money pay off its workmen. After referring the 
matter the cashier and getting his sanction, the teller paid the money 
the brother. The brother departed with the cash and that was the 
last seen him. 

stated, the bank was held liable. The reason was that the brother 
had authority, express implied, receive the money the check. 
whole said the court, ‘‘resolves itself into mere question 
agency. Had the messenger who delivered the check the bank 
authority from the plaintiffs receive the money thereon? con- 
ceded that there was authority fact. The only authority the 
messenger, fact, was deliver the bank the sealed envelope con- 
taining the check and deposit ticket, have the check the 
plaintiffs and get the bank book. was not any sense general 
agent; had never done any business for the plaintiffs any kind 
and was entire stranger the officers the bank. 

was only special agent and that, too, exceedingly limited 
authority. And here the familiar and elementary rule law applies, 
that agent constituted for particular purpose, and under limited 


266 THE BANKING LAW JOURNAL 


pose; and the authority the agent may established other 
eases 


The statute, adopted Kentucky and South Dakota, requires the 
agent’s authority writing. 

Referring this section the statute, has been said that the 
authority ‘‘an agent the corporate principal may established 
other cases agency, e., proof the ostensible authority 
the agent; but upon what shall constitute sufficient proof ostensible 
authority the agent issue negotiable paper the various kinds 
the statute silent. That left the common law other statutes 
for definition and limitation. The Negotiable Instruments Act has not 
permitted less proof establish such ostensible authority the agent 
than would required without Grant County State Bank North- 
western Land Co., 479, 150 Rep. 736. 

Pennsylvania case, Schwehm Chelton Trust Co., 257 Pa. 76. The 
plaintiff, Schwehm, drew check the defendant trust company for 
$5,002 payable the order Federal Loan Society and delivered 
the society. The check was indorsed Federal Loan Society, 
Stoll, President, Jos. Friedman.’’ was presented the drawee 
trust company through another banking institution and paid. 

this action, the plaintiff claimed that Stoll, who was president 
the loan society, had authority indorse the check and that, there- 
fore, the defendant trust company got title and had legal 
right charge against his account. 

The plaintiff’s right depended upon whether the society’s 
president was acting within his authority indorsing the check. 

the trial the case, judgment was given favor the 
plaintiff. But upon appeal, the judgment was reversed the ground 
that there was sufficient evidence show that Stoll had authority 
indorse the check. 

appeared that the by-laws the society provided that the presi- 
dent should the chief executive officer the company and should 
general and active management the business the company 
that should ‘‘have general supervision and direction all the other 
officers the company,’’ and that should see that their duties were 
properly performed. also appeared that all checks issued the 
company had signed the treasurer and countersigned the 
president. 

Concerning these provisions the by-laws the court Broader 
powers the management the business could hardly have been be- 
stowed. The president was not only authorized act for the company, 
but was see that all other officers discharged their duties. had 
every other officer the company, and power direct the 
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disbursement its funds. This authority was ample authorize him 
accept money paid the company, whether cash the form 
check payable the order the company. misappropriated 
funds paid good faith him the representative the company, 
the loss must that the corporation that authorized him act and 
held him out the public its chief officer and general agent.’’ 

Connecticut case, the payee check indorsed the check for 
deposit and sent the bank messenger, but the messenger, in- 
stead depositing the check, cashed and appropriated the proceeds. 
The bank was held liable the payee for the amount the check. 

This case does not involve forged indorsement, but interesting 
that shows the extent which banks are held liable fraudulent 
check transactions. 

The decision question Bristol Knife Co. First Nat. Bank, 
Conn. 421. The plaintiff, manufacturing corporation, was located 
Bristol, Conn., but kept its bank account the defendant, First 
National Bank Hartford. From one its customers, received 
check New York bank for $1,039.77, payable its order. The 
treasurer the company indorsed the check ‘‘Pay the order 
Cashier, First National Bank. Bristol Knife Co., per was 
about mail the defendant bank when his brother, who was not 
employed the plaintiff, told him that was going Hartford and 
volunteered make the deposit. The treasurer thereupon sealed 
the check envelope together with deposit slip and 
delivered his brother. The brother, arriving Hartford, 
took the check out the envelope, handed the defendant’s teller 
and said that wished cash for the check. explained that the com- 
pany wanted the money pay off its workmen. After referring the 
matter the cashier and getting his sanction, the teller paid the money 
the brother. The brother departed with the cash and that was the 
last seen him. 

stated, the bank was held liable. The reason was that the brother 
had authority, express implied, receive the money the check. 
whole said the court, ‘‘resolves itself into mere question 
agency. Had the messenger who delivered the check the bank 
authority from the plaintiffs receive the money thereon? con- 
ceded that there was authority fact. The only authority the 
messenger, fact, was deliver the bank the sealed envelope con- 
taining the check and deposit ticket, have the check credited the 
plaintiffs and get the bank book. was not any sense general 
agent; had never done any business for the plaintiffs any kind 
and was entire stranger the officers the bank. 

was only special agent and that, too, exceedingly limited 
authority. And here the familiar and elementary rule law applies, 
that agent constituted for particular purpose, and under limited 
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power, cannot bind his principal exceeds that power. Whoever 
deals with agent constituted for special purpose, deals his 
peril when the agent passes the precise limits his 

action the owner check against bank which has 
lected forged indorsement, the burden proof upon the 
payee. must establish that the person who indorsed the check had 
authority so, that the owner never ratified the making the 
indorsement, that suffered damage result the transaction and 


that the loss was not due his negligence. Ellery People’s Bank, 
114 Supp. 108. 


Implied authority corporate officials indorse 


has been stated that authority, the part agent, indorse 
paper payable the principal may implied from various circum- 
stances. this regard, more than one bank individual has fallen 
into the mistake assuming, without inquiry investigation, that the 
president, secretary other official representative corporation has 
authority indorse and transfer checks payable the order the 
corporation. 

The official may have been expressly authorized proper action 
the part the board directors, authority his part may im- 
plied from course dealing acquiesced the board. such 
event, persons dealing with him respect the corporation’s checks 
are protected. But, the absence such authority, generally 
held, will appear from the decisions referred to, that au- 
thority indorse checks vests official corporation merely 
virtue his office. 

The president corporation, for instance, has authority, merely 
because the fact that president, indorse checks payable the 
corporation. Any one who deals with such official, thinking other- 
wise, does his peril. The case Moch Co. Security Bank, 
176 App. Div. 824, 163 Supp. 277, Aff’d 225 723, 
point: 

The plaintiff corporation was engaged the business manufac- 
turing and selling ostrich feathers. Between January 1907, and 
October 1909, its president, Eugene Moch, without authority, ap- 
propriated his own use checks received the course the busi- 
ness and payable the company’s order. 

The company’s certificate incorporation authorized the treasurer 
only indorse checks for deposit collection. was therein pro- 
vided that agent officer the company should have power 
draw indorse any check behalf the company unless such check 
signed the treasurer and countersigned the 

Acting without authority, Moch indorsed the checks the name 
the company and deposited them his own credit the Fourteenth 
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Street Bank New York City, which bank the defendant bank was 
the successor. The Fourteenth Street Bank collected the proceeds the 
checks and permitted them drawn out the personal checks 
Moch. 

was held that the defendant was liable for the amount the 
checks, the court saying: ‘‘Moch had authority indorse the checks 
for the corporation and the bank was chargeable with notice that the 
indorsements were his handwriting and was bound act its peril 
inquire with respect his authority indorse the checks and 
deposit them his credit individually, and having failed 
chargeable with knowledge the facts which presumably would have 
been disclosed proper 

Another case holding that the president corporation has 
authority indorse its checks Ward City Trust Co., 192 

The office secretary corporation does not carry with 
authority indorse checks payable the order the corporation. 
Palo Alto Mutual First Nat. Bank, Cal. App. 
214, 164 Pac. Rep. 1124. 

the cited, the secretary the plaintiff building and loan 
association wrongfully indorsed check for $7,500 payable the asso- 
ciation and deposited the defendant bank, which was collected 
from the drawee. The secretary turned out defaulter the 
extent over one hundred thousand dollars. was held that the 
defendant bank was liable the association for the amount the 
check. 

said the court, ‘‘that Black (the secretary) had 
express authority indorse the check. also true that had 
such authority simply virtue his office 

The fact that the directors the association might, the exercise 
greater care its management, have prevented the loss was not 
regarded sufficient reason for transferring the loss from the bank 
the association. this point the court said: 

many other similar boards they were disposed hold their 
personal individual attention from the exercise the duties the 
secretary the business the concern believing, doubt, that those 
matters could and would receive efficient consideration from said officer. 

the directors had been active and vigilant they should 
quite probable that the rascality. Black would have been dis- 
much earlier, the great advantage the association and its 
stockholders. but truism say that directors such organiza- 
tions generally confide too much the honesty their ministerial 
officers and are too prone delegate the latter services which should 
performed personally supervised the directors themselves. 
The misplaced confidence unworthy agent herein disclosed, finds 
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many parallel the history such organizations, and the serious 
and deplorable consequences such confidence should lesson 
those charged with the duty managing these important concerns 
involving the interests those illy prepared experience financial 
loss. 

the apparent remissness the directors herein, 
find comfort for appellant (the bank) nor warrant for its claim 
that any loss this particular transaction chargeable 
their 

California case, the secretary the plaintiff corporation, acting 
without authority, indorsed the corporation’s name the back 
$5,000 check payable the corporation. Under this indorsement, 
placed his own name followed the word ‘‘Secretary,’’ and deposited 
the check his individual credit the defendant bank. The bank had 
previous dealings with the corporation. The secretary subsequently 
withdrew and appropriated part the proceeds the check. was 
held that the bank was liable the corporation for the full amount 
the check. Buena Vista Oil Co. Park Bank, Calif., 180 Rep. 12. 

The cashier corporation likewise without inherent authority 
indorse checks payable the corporation. Knoxville Water Co. 
East Tennessee Nat. Bank, 123 Tenn. 364, 131 Rep. 447. 

Martin was the cashier the Knoxville Water Co. was 
authorized indorse checks received the company the name 
Wheeler, rubber stamp furnished him for 
that purpose and deposit the checks the the water com- 
pany the Third National Bank Knoxville. took five checks 
payable the company aggregating $2,392.54, indorsed them 
ville Water Co., Martin, placed his individual in- 
dorsement thereunder and deposited them his individual credit 
the defendant, East Tennessee National Bank. Subsequently, checked 
out the proceeds for private purposes. 

was held that Martin did not, virtue the office cashier 
which held, have implied authority indorse the checks. the 
first place, the office cashier was not provided for the charter by- 
laws the water company. Martin was, therefore, not officer the 
corporation, but merely employee designated law 
and usage years the cashier bank regarded its chief 
executive officer. But such power authority can reasonably 
the cashier other institutions. ‘‘The use the word 
said the court, designate employees various enterprises 
has become very common. Hotels, stores, theatres, insurance offices, 
restaurants and many other concerns have employees they call ‘cashiers’ 
who receive and take money due from customers. Such places are 
searcely ever those with real authority over the business. 
They are frequently filled young women; the duties being chiefly 
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mechanical, rather than administrative. most, corporations, 
other than banks, the cashier nothing generally beyond head book- 
keeper. was certainly nothing more this 

And the court made this further pertinent observation: 


employee bring his employer’s bills receivable bank 
with which the latter has business relations, for the employee there 
indorse them his employer’s name, and for the employee ask 
that such bills checks placed his individual credit—such 
transactions seem out line with, and contrary to, the 
usual course business, that they should have served put the bank 
sharp inquiry. think this true whether the employee offering 


such checks president, manager, treasurer any other officer agent 
employing corporation. 

think bank, which under these circumstances, accepts 
such deposit the individual employee, subject his 
individual check and disposition this way has little ground upon 


which urge that such employee was acting within the apparent scope 
his 


intimated the above decision, the cashier bank occupies 
position different from that cashiers other corporations that the 
cashier bank authorized indorse behalf the bank. 
stated Blair Bank, Ohio Fed. Dec. 476: ‘‘The cashier may 
transfer the securities the bank the usual course business.’’ 

depositor offers for deposit his check payable 
another person and properly indorsed, the bank might justified 
receiving the check without question, least, where the depositor 
not known the agent the payee, where there are other 
grounds arouse the bank’s suspicion. 

But, when the check payable corporation, which the de- 
positor officer, the bank knows that dealing with agent. The 
agent has his possession check which its face, shows that be- 
longs his Furthermore, attempting deal with the 
check were his own. 

Banks ordinarily require each corporation depositor file copy 
resolution the board directors specifying the officers the 
corporation who are authorized draw checks. 

The same precaution should exercised with reference the in- 
dorsement checks. corporate official wishes deposit his 
individual checks payable the corporation, the bank should 
require him establish its satisfaction his authority deal with 
the checks, filing with resolution the board. The decisions 
which have been referred ought sufficient proof that such 
precaution worth while. 

There reason why bank should not have, for its own pro- 
tection, rule applying deposits well withdrawals. The rule 
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might read something like this: ‘‘Checks payable the order cor- 
poration will accepted deposit the credit the corporation 
only, unless otherwise duly authorized the corporation; checks will 
not accepted deposit the credit agent employee the 
payee except where duly authorized the payee.’’ Such rule, 
adopted and enforced, would have saved more than one bank real sum 
money. 

Even where corporate official authorized indorse blank 
checks payable the order the corporation, bank should its 
guard against allowing him deposit checks indorsed his in- 
dividual account. The official’s authority may limited depositing 
the checks the corporation’s account and, allowed deposit his 
own credit, may neglect account the corporation. such 
has been held that the bank assumes responsibility. 
The decisions this point will taken subsequent article. 


(To continued 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


PERSON SIGNING CHECKS BLANK LIABLE 
INNOCENT PURCHASER 


Northern Pacific Railway Co. Spokane Valley Growers’ Union, 
Supreme Court Washington, 232 Pac. Rep. 691 


The Spokane Valley Growers’ Union, which handled large 
amount produce for its various members was somewhat behind 
computing and remitting the members, the amounts due them. 
The rules the Union required that its checks signed its 
president and its treasurer. About the middle July, 1923, order 
catch with the making remittances, was agreed that these 
two officers and the bookkeepers would meet the Union’s office 
the following Sunday, compute the amounts due and make remit- 
tances accordingly. order facilitate the contemplated work, 
the president and treasurer, few days prior the proposed meet- 
ing, signed blank entire book checks. This was done because 
the possibility that one the officers might not present the 
Sunday meeting. The book signed checks was then placed the 
office safe. Before the day the meeting arrived, the bookkeeper, 
who had access the safe and whose duty was fill out checks 
drawn the Union, with the exception the signature, took several 
the signed bank checks from the check book. filled his own 
name payee each check, wrote various amounts and ne- 
gotiated them various innocent holders. 

was held that the Union was liable the its own 
negligence was estopped from asserting that the innocent pur- 
chasers the checks did not secure good title thereto. 


Action Clark, Sheriff Spokane County, against the North- 


ern Railway Co., Spokane Valley Growers’ Union, and others, 
which the first named and other defendants filed against 
second named defendant. From judgments rendered, the second-named 
defendant appeals. Affirmed. 


Tustin Chandler, Spokane, for appellant. 
Cannon and Glasgow, all Spokane, for re- 


spondents. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 319. 
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PARKER, J.—The sheriff Spokane county, having his hands 
money amounting $1,149.90, which makes claim, being mere 
stakeholder thereof, and being advised that the defendants, railway 
company and others, might have claims interest therein, commenced 
this action the superior court for Spokane county have their in- 
terests therein determined and himself relieved from responsibility with 
reference thereto, the same time depositing the money with the clerk 
the superior court abide such determination. The $1,149.90 was 
the sheriff taken from the person one Paulson, bookkeeping em- 
ployee the defendant, Spokane Valley Growers’ Union, 
arrest; that sum and additional amount having been unlawfully 
obtained him from the railway company and others upon checks 
the union. Paulson voluntarily surrendered the sheriff the $1,149.90, 
consenting that applied towards the payment the checks the 
rights the holders may appear. The railway company and four 
others from whom the money had been unlawfully obtained 
various sums filed their cross-complaints against the defendant union 
praying for judgment against the union the respective amounts 
which had been obtained Paulson from them upon the checks, 
and for the application the $1,149.90 deposited the clerk 
the superior court towards the payment such judgments. The de- 
fendant union answered these upon the merits, resist- 
ing the claims for personal judgment made against it, though not re- 
sisting distribution the $1,149.90 the cross-complainants deposited 
the sheriff with the clerk the superior court. The defendant union 
did not challenge the jurisdiction the court try the question its 
liability upon the checks and render judgments accordingly this 
action. trial upon the merits resulted the rendering judgments 
distributing the fund among the cross-complainants proportion 
their rights appeared, and awarding personal judgments favor 
each them against the union for the respective balances found 
due them upon the checks. From this disposition the cause the 
union has appealed this court, challenging the correctness the 
judgments, far recovery was thereby awarded against it. 


July, 1923, and for some time prior thereto, Paulson was and 


been the employ appellant union bookkeeper, having access 


its books and records. Appellant was that time handling 


amount berries for its various members, and was somewhat behind 
its and remitting the amounts due them. The rules 
appellant required its checks upon its bank account signed 
Peirce, its president, and Nelson, its treasurer. About the middle 
July, 1923, order catch with the making such remittances, 
was agreed between these two officers and the bookkeepers appellant 
that they would meet the office appellant the following Sunday 


and compute the amounts due its several members and make remittances 
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accordingly. order expedite the contemplated work, 
claimed, Peirce and Nelson, president and treasurer, few days prior 
the contemplated Sunday meeting, signed blank entire book 
checks appellant upon its bank account. This was done contempla- 
tion the possibility that one them might not present the Sun- 
day meeting. The book signed checks was then placed them 
the office safe appellant, Paulson having free access the book 
signed blank checks the officers themselves. Thereafter, July 18th, 
before the contemplated Sunday meeting, Paulson took from the book 
several the signed blank checks, filled the blank spaces his own 
name each them payee and the amounts aggegating considerably 
more than the $1,149.90 above mentioned. then presented these 
checks and received cash the amounts their full face value from 
several respondents respectively; they each then becoming innocent 
holders good faith for full value the checks and cashed 
them. Soon thereafter Paulson’s wrongdoing connection with the 
checks was discovered and was arrested, when there was taken from 
his person the sheriff the $1,149.90. Paulson thereupon voluntarily 
signed paper stating substance that this money was proceeds the 
checks the respondents, and consenting that should re- 
turned those from whom had received it. far have re- 
lated the substance they are related appellant’s own 
counsel their brief. note, however, another fact which they seem 
have overlooked. Peirce, the president, testified with reference the 
duties Paulson bookkeeper that ‘‘he rule wrote out all the 
checks except the signature, because that was part his duties.’’ 

plain that all these checks, when received respondents, 
were complete and did not upon their face indicate the slightest 
degree that they were other than the genuine checks appellant, were 
signed the genuine signature appellant its officers duly au- 
thorized sign and issue such checks, and that respondents paid the 
full face value each the checks when acquiring them. Counsel for 
appellant contend that, since the checks were completed filling the 
amount and the name the payee each and put into 
Paulson without authority, they were void and effect evidencing 
obligations appellant, though they have fallen into the hands re- 
spondents due course innocent holders. the settled law 
this state that: 

the instrument the hands holder due course, 
valid delivery thereof all parties prior him make them 
liable him conclusively presumed.’’ Section 3407, Rem. Comp. 
Stat. Angus Downs, Wash. 75, 147 630, 1915E, 351. 

So, for purposes our present inquiry, have here genuine checks 
checks were capable delivery for appellant. Thus our inquiry be- 


We 
j 
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comes limited the question appellant becoming bound re- 
spondents innocent holders due course the acts Paulson 
completing the checks; that is, filling the amount and the name 
the payee each. have seen that Paulson ‘‘as rule wrote out all 
the checks except the signature, because that was part his duties’’; 
that was one appellant’s bookkeepers having free access the 
safe and the signed blank checks the officers themselves had; and 
that among his duties was that aiding computing and determining 
the amounts for which such checks were given. 

Were not appellant’s officers guilty such negligence signing the 
blank checks and leaving them the safe which Paulson had access 
much they had, other words, placing the signed blank 
checks much Paulson’s possession their own possession, 
now estop appellant from asserting that the checks were then drawn 
and put circulation without its authority? think this inquiry 
must answered the affirmative. The decisions the courts, must 
conceded, are seemingly not harmony touching the liability the 
signer blank checks which have found their way into the hands in- 
nocent holders under circumstances more less similar those here 
shown. think, however, considerable portion such seeming 
want harmony has been the result the varying facts the par- 
ticular cases much more than the want harmony views 
the fundamental principles brought the aid the solution the 
problem each particular case. Snodgrass Sweetser, Ind. App. 
682, 648, there was drawn question the liability the signer, 
Snodgrass, her agent, blank check upon her bank account. After 
being signed with other blank checks book, was left upon 
desk her agent’s office, any event not under lock. was 
secretly taken therefrom stranger, the amount and payee being 
thereafter filled in; being put circulation and finding its way the 
bank and paid due course, the bank becoming the holder rather 
the payor due course and innocently. Holding that Snodgrass became 
liable upon such check, view the manner which was completed 
and put result the negligence herself and her 
agent, Justice Ross, speaking for the court, said: 


the appellant, Snodgrass, signed and delivered her agent, 
Stiltwell, the blank checks, she was bound know that they were liable 
lost stolen, and that, they fell into the hands unscrupulous 
dishonest persons, might filled with the name payee and 
definite sum, and presented the appellees for payment. well 
settled, general rule, that the payment forged check, draft, 
order must borne the party paying it. But, when the party dis- 
avowing the obligation has been guilty negligence which the im- 
mediate and direct cause misleading the payor into paying it, must 
reimburse such payor, for his act omission was the cause that induced 
its payment. was appellant’s own negligence, whether her own in- 
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dividually that her agent, that caused the appellees part with 
their money, and she should reimburse them for what she, her 
negligence, induced led them pay out. Reason and principle re- 
quire that one person, his negligence, causes induces another 
pay out money for his benefit, should reimburse such person for the 
amount paid out. This rule especially applicable between the 
parties this action, disclosed the facts found the court. 
her signature the check she effect vouched for its genuineness, and 
she estopped, between herself and the appellees, reason her 
negligence, from setting that was stolen, and the name the 
payee and the amount inserted without her knowledge consent. 


was her own negligence that brought about the loss, and she must 
suffer for it.’’ 


The decision this court Ladd Tilton Bank Small, 126 Wash. 
216 862, while not directly point, harmony with and strongly 
suggests the soundness these views expressed the Indiana court. 


section 3414, Rem. Comp. Stat., portion our Negotiable Instru- 
ments Law, read: 


signature forged made without authority the 
person whose signature purports be, wholly inoperative, and 
right retain the instrument, give discharge therefor, 
enforce payment thereof against any party thereto, can acquired 
through under such signature, unless the party, against whom 


sought enforce such right, precluded from setting the forgery 
want authority.’’ 


This the only section our statute relating the effect forged 
negotiable instruments, far forgery touches the question lia- 
bility the purported maker the instrument. noted that 
the forgery there mentioned only the forgery the signature; and, 
further, that even that, the purported maker may estopped from 
asserting such forgery defense his liability upon the instrument. 
This strongly suggests that other acts forgery, such falsely 
filling blank check actually signed the purported maker, estoppel 
will more readily sustained against defense forgery other 
respects set the purported maker the instrument. have 
read the decisions cited counsel upon both sides this controversy 
thought have bearing upon it, and are led the conclusion, stated 
the text 1025, that ‘‘sound reason would seem require 
the question resolved with view the facts the particular 
case and the principles whether not the 
negligence the signer and purported maker the negotiable instru- 
ment such estop the purported maker the instrument from 
setting forgery want authority the part the one who com- 
pletes and actually issues the instrument, this case, think 
ordinarily becomes mixed question law and fact; indeed, its last 
analysis, almost wholly the latter. This view finds support Dodd 
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Dunne, Wis. 578, 430, and Robb Pennsylvania Co. for 
Insurance, 186 Pa. 456, 969, 695, Am. St. Rep. 868. 
the consideration this particular problem should carefully keep 
mind that this not case alteration completed instrument 
involved Knoxville Nat. Bk. Clark, Iowa, 264, 491, 
Am. Rep. 129; Walsh Hunt, 120 Cal. 46, 115, 697; 
Critten Chemical National Bank, 171 219, 969, 
529; and National Exchange Bank Lester, 194 461, 
779, (N. 402, Ann. Cas. 770. Those cases in- 
volved alterations instruments complete upon their face, which 
alterations the makers were way responsible. This far different 
from the signing check leaving blanks filled without which 
manifestly upon its face not complete, this case. Some other 
are made and briefly argued, but think they are far 
devoid merit not for discussion here. 
The judgments the superior court are affirmed. 


DRAWER LIABLE HOLDER DUE COURSE 
ALTERED CHECK 


Wade Bros. Bybee, Supreme Court Idaho, 229 Pac. Rep. 662 


The defendant drew check for $60, payable cash, and de- 
livered Kelly Hargrove, who gave the defendant the sum 
$60. Later, the defendant returned the money Hargrove, and the 
latter pretended destroy the check. The defendant, suspecting 
that Hargrove had not really destroyed the check, notified the drawee 
bank not pay it. When the check was presented payment was 
refused and the words ‘‘payment stopped’’ were written across its 
face. Subsequently, Hargrove negotiated the check the plaintiff 
for value. Before the plaintiff received the check, the words 
ment stopped’’ had been some way entirely removed from the 
check, leaving trace the alteration. Upon the bank’s refusal 
pay the check, the brought this action against the drawer. 
was held that the plaintiff, being holder due course, was en- 
titled recover under the provisions the Negotiable Instruments 
Law that, where instrument has been materially altered and 
the hands holder due course, not party the alteration, 
may enforce payment thereof according its original tenor. 


Action Wade Bros. against Charles Bybee. From judgment 
for plaintiff, defendant appeals. Affirmed. 

Johannesen, Idaho Falls, for appellant. 

James Byers, Idaho Falls, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 76. 
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WM. LEE, J.—On November 1921, appellant drew his check 
the American National Bank Idaho Falls, payable the 
sum $60, and delivered the same Kelly Hargrove. mistake the 
check was dated ‘‘10—5, 1921.’’ the next day Hargrove presented 
the check the bank which was drawn. Payment was refused and 
there was written the face the check the words payment 
appellant having notified the bank not pay the check. The bank re- 
turned the check Hargrove, who, the same day, went the store 
respondent and purchased overcoat. gave the check pay- 
ment and received the difference between the face the check and price 
the coat Prior negotiating the check respondent, the 
words ‘‘payment stopped’’ had been, some manner, entirely removed 
from the check, that when respondent received the check noticed 
indication alteration erasure. the following day respondent 
presented the check the bank which was drawn payment was 
refused. Appellant thereafter refused pay the check, and this action 
was instituted recover the amount the check. 

defense the action appellant alleged that had delivered the 
check Hargrove and received from him the sum $60; but that 
difficulty arose between them with respect the check, and that gave 
back Hargrove the sum $60, and Hargrove, instead returning 
the check him, pretended tear up, but that tore another 
check the same bank; that later the day somebody told him that 
Hargrove had not destroyed the check; that looked Hargrove, who 
assured him that had destroyed it; that, being suspicious Hargrove, 
notified the bank not pay the check presented. The case was 
tried the court and jury, and verdict was returned favor 
respondent. The appeal from the judgment. 

the time the instrument was taken respondent, was com- 
plete and regular its face; respondent had notice that the instru- 
ment had been dishonored; was taken good faith and for full 
value; and respondent had notice any infirmity the instrument 
any defect Hargrove’s title. The words ‘‘payment 
had been completely removed leave marks upon the instru- 
ment indicating that erasure had been made. Respondent was 
decision this question determine whether the 
stituted material alteration the instrument. The Negotiable 
Instruments Law provides that when instrument has been ma- 
terially altered and the hands holder due course, not 
party the alteration, may enforce payment thereof according its 
original tenor. 5991. suggestion made that respondent, 
any manner, was party the alteration. Being holder due course, 
therefore, respondent was entitled payment the check 
its original tenor. 
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There was nothing unusual the transaction which respondent 
acquired the instrument. Both the maker and the payee lived Idaho 
Falls, and the employee, who took the check, knew both Hargrove and 
appellant. However innocent appellant may be, was his fault that 
the check remained the possession Hargrove both before and after 
the erasure. was his negligence not requiring the return his 
check, after had returned the consideration for which was issued, 
that resulted the negotiation the check respondent. between 
appellant and respondent, under the facts, the loss should fall upon ap- 
pellant, for was who caused the loss. 

have carefully considered all the assignments error set 
forth appellant, and find error prejudical him. 

The judgment affirmed. Costs respondent. 


SAFE DEPOSIT COMPANY NOT LIABLE FOR 
THEFT BONDS AT- 
TORNEY HAVING ACCESS BOX 


West State Street Exchange, Supreme Judicial Court Massa- 
chusetts, 146 Rep. 


This action was brought the executors decedent’s estate 
recover from the State Street Exchange, renter safe deposit 
boxes, the value certain bonds alleged have been taken from the 
plaintiffs’ safe deposit box without their consent. The bonds were 
removed from the box Hatheway, attorney employed the 
executors, who appropriated them his own use. di- 
rected and controlled the settlement the estate under the super- 
vision one the executors who was named Browne. appeared 
that Hatheway rented the box the name the estate, and that 
appeared the records the defendant one those having ac- 
cess the box. Browne knew that Hatheway had key the box, 
and permitted him keep it. view these facts, and the 
further fact that the executors, through Browne, had knowledge 
the defendant’s rule that one but the renter box his deputy, 
duly designated writing the records the defendant, could 
have access the box, was held that the defendant was not liable 
for the loss the bonds. Under the Hatheway was 
the plaintiffs’ deputy and the defendant, who acted good faith, 
relying its records, had right recognize Hatheway person 
having lawful access the box until notified that his right had been 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1111. 
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Action contract William West and others, executors under 
the will William Firth, deceased, against the State Street Exchange, 
recover value certain bonds alleged have been taken from plain- 
tiffs’ safety deposit box without their consent. Verdict was directed 
for defendant, and case reported. Judgment verdict. 

Choate, Jr., and Tucker, both Boston, for defendant. 


BRALEY, J.—The plaintiffs’ exceptions rulings evidence, not 


having been argued, are treated waived, and the only question is. 


whether the verdict for the defendant was ordered rightly. owns 
safe deposit vaults containing safes, each with separate number and 
lock, which under the name ‘‘State Street Exchange are 
rented customers, who receive keys that cannot used without the 
application pass key the defendant. The executors the will 
William Firth, having paid the rent safe numbered 2185 for one year, 
were given receipt dated July 13, 1920, which stated that the rental 
was ‘‘subject the rules indorsed herein, all which are agreed 
and One the rules provided that: 


one but the renter his deputy, duly designated writ- 
ing the records the vaults, case death, other contingency, 
his legal representatives, have access the 


The safe ‘‘within month preceding June 10, 1921,’’ was unlocked 
one Amos Hatheway, who purloined certain coupon bonds issued 
the United States the face value $56,000, the property the 
estate, which pledged secure his own obligations holders for 
value without knowledge the theft, which should 
have put them upon inquiry. See Pratt Higginson, 230 Mass. 256, 
119 661, 714. The plaintiffs allege that without their 
knowledge assent, and violation the contract, the defendant 
having permitted Hatheway open the safe liable damages for the 
breach. The answer substance general denial. 

The weight preponderance evidence might shift with varying 
aspects the trial, but the burden proof rested the plaintiffs 
maintain the issue presented the pleadings. Carroll Boston Ele- 
vated Railway, 200 Mass. 527, 793. 

The which contained the names the renters, and 
those who were permitted access the safe, were the usual course 
business kept Henry Hinckley, the defendant’s manager. 
While the card dated July 13, 1920, which marked Exhibit 
and signed only the plaintiff Browne, bears its face the notation, 
go,’’ meaning, that two the executors were together 
when the safe was unlocked, testified without contradiction that 
knew the words were not then the card, and there was evidence that 
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they had been inserted June 10, 1921, the request the other two 
executors, who seem have become suspicious Hatheway’s integrity. 
manifest the evidence Browne, and his co-executors West and 
Smith, that Hatheway who had acted counsel for, and had prepared 
the will the testator, was retained and employed the four executors, 
Browne, West, Smith and Mrs. Firth, ‘‘the proper person look 
after the also the resignation Smith November 
20, 1920, was appointed succeed him, but resigned February 1921, 
and thereafter Browne, West and Mrs. Firth acted executors. The 
meetings the executors well the trustees under the will were 
held his office which was the defendant’s building, and was en- 
trusted with the entire management affairs. arrangement between 
themselves none the executors except Browne could draw checks 
the funds, which also were countersigned Hatheway, who re- 
ceived the moneys, and made deposits the name the estate na- 
tional bank and trust company. The result was, that Hatheway di- 
rected and controlled the settlement the estate under the supervision 
Browne. The executors, Browne, West and Smith, having decided 
purchase bonds, discussion followed Hatheway’s office July 
1920, about renting ‘‘a safe deposit box.’’ The minutes the meeting, 
which were kept Hatheway who acted show that: 


was authorized negotiate with banks holding deposits 
for payment interest undrawn balances, and the hiring safe 
deposit box for the deposit securities was 


The history subsequent events appears the testimony Browne, 


West and Smith, which the plaintiffs’ case must rest. Browne testi- 
fied 


was not asked get it. knew afterwards got it. 
Before went over with the bonds knew had gotten the box. 
told Mr. West and myself before took the bonds over. objected. 
Hatheway was doing the work any lawyer would do. told ob- 


‘tained this box the State Street Exchange. had the 


bonds our possession. selected the safe deposit vault. 
Then went down with the $56, 000 bonds, Hatheway and 

the vault. Hatheway had the check payment the rent with him. 
The check was drawn Hatheway’s office before went down. 
check was drawn the defendant’s manager and Hatheway received the 
receipt. did just what Hatheway asked do. didn’t ask for 
any writing all, take any pains examine any other writing 
record fixing the terms which had the box, had access it. 
left that just found it, except for signing name the card. 
signed the card before deposited the bonds. asked 
Hinckley had also Hathew ay’s signature and said yes. didn’t 
look it. knew Hatheway had signed his name something. 
thought was the same thing signed, but didn’t look make 
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any further inquiry what the writings were which defined the 
rights had that box. Then went into the vault with Hatheway. 
not able say that was not Hatheway’s key that opened the box; 
any rate knew had key and never took from him. 

had gotten box and had key and kept it, and allowed him 
keep the key.’ 


further testified, that July 15, 1920, had told Hinckley 
understood Hatheway had taken box the name the estate, and 
wanted fixed that two would have present enter. 
Hinckley said, ‘All right.’ This talk was the time Browne signed 
Exhibit 5,’’ and Hinckley also said, ‘‘they knew Hatheway, and let him 
come and The evidence the direct examination 
the plaintiff West far material was that understood that while 
Hatheway had key, access the box could only had Browne and 
Hatheway together. But cross-examination admitted having 
written the defendant June 1921, that understood ‘‘that either Mr. 
Browne Amos had access the estate se- 
The deposition Smith substance that the meeting 
July 1920, objection was made Hatheway ‘‘getting box,’’ 
nor was anything said ‘‘who should have the right the 
box, that Hatheway should accompanied one more the 
executors trustees when went the 

plain, from the foregoing summary, that the executors knew 
Hatheway had procured the safe, received key, and had ‘‘signed some- 
thing,’’ which, upon further inquiry Browne when was given the 
receipt July 13, 1920, would have disclosed the card, Exhibit then 
record, which far material reads: 


Estate William Firth. Address, 626 Building. 
No. 2185, date July 13, 1920. Reference Signature, 
see 


signed the back: 


Hatheway, Alexander Browne, Estate William Firth, 
Amos 


unnecessary decide whether Hatheway the relations ex- 
isting between them and the action taken July 1920, had been ex- 
pressly authorized the executors hire the safe. The unequivocal 
conduct Browne, whom must imputed knowledge all the cir- 
cumstances disclosed the evidence, shows full what 
Hatheway had done. The defendant who acted good faith relying 
the records had right therefore recognize Hatheway person 
having lawful access the safe, until notified that his right had been 
revoked. Foster Rockwell, 104 Mass. 167, 172; Harrod 
126 Mass. 413; Auringer Cochrane, 225 Mass, 273, 275, 114 355. 
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See Rackemann Riverbank Improvement Co., 167 Mass. 
Am. St. Rep. 427. The conclusion the same the receipt, and 
the records, which are incorporated express reference, are treated 
the plaintiffs contend constituting contract, which cannot varied 
parol evidence. Abbott Frazier, 240 Mass. 586, 593, 134 635; 
Dunbar Bromfield, 247 Mass. 372, 384, 142 148. The case 
bar plainly distinguishable from Friest Bradley, 192 Mass. 346, 
467; Mears Smith, 199 Mass. 319, 165; Glackin 
Bennett, 226 Mass. 316, 115 490; Goyette Watson Co., 
245 Mass. 577, 588, 589, 140 285. the time the receipt was 
given, and payment accepted, Hatheway had been designated writing 
the records person who could have access the safe, and the 
executors through Browne had knowledge the rule, and also that 
Hatheway having been thus designated had received and retained key. 
follows under the contract, that became the plaintiff’s deputy. 
Secoulsky Steam Navigation Co., 223 Mass. 465, 466, 112 
151. 

The entry must be: Judgment for the defendant the verdict. 

ordered. 


BANK CHARGING CHECK AGAINST 
ACCOUNT LIABLE HOLDER FOR 
AMOUNT THEREOF 


Oregon Iron Steel Co. Kelso State Bank, Supreme Court Wash- 
ington, 224 Pac. Rep. 569 


The cashier the Kelso State Bank drew check that bank 
payable the plaintiff company, and delivered the payee. The 
Federal Reserve Bank San Portland Branch, which re- 
the check for collection, presented the Kelso bank, and 
received from the latter draft Portland bank. This draft was 
dishonored upon presentment because the failure the Kelso 
bank and was protested for non-payment. 

Subsequently, the plaintiff brought this action seeking the al- 
lowance its claim for the amount the check against the assets 
the Kelso bank. was held that the plaintiff was entitled recover 
the check for the reason that the bank taking the check, mark- 
ing paid, and charging the drawer’s account with the amount 
thereof, assented the order the drawer the check and became 
liable the holder the check for its amount. was also held that 
the bank’s liability was not affected the fact that when the check 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 997. 
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was drawn the drawer did not have sufficient funds deposit 
pay and the bank’s acceptance the check created overdraft. 
judgment for the defendant was reversed. 


Action the Oregon Iron Steel Company against the Kelso State 


Bank, John Duke, Supervisor Banking, and others. Judgment for 
defendants, and plaintiff appeals. Reversed, with directions allow 
plaintiff’s claim. 

Fisk McCarthy, Kelso, and Cookingham and Leo 
Hanley, both Portland, Or., for appellant. 

Miller, Wilkinson Miller, Vancouver, for respondents. 


MACKINTOSH, J.—This here without any statement 
facts and the only question whether the findings fact justify the 
conclusions law and the judgment. The findings, conclusions, and 
judgment are follows: 


That the Oregon Iron Steel Company, Ladd Tilton Bank, 
Federal Reserve Bank San United States National Bank 
Portland, and the Kelso State Bank Kelso, Wash., are all cor- 
porations duly organized and existing. 

That John Duke the duly qualified and acting supervisor 
banking the state Washington; that the 17th day March, 
1921, the said Kelso State Bank became unsound and insolvent, and its 
assets were taken charge under the banking laws the state Wash- 
ington, and since that time has been liquidation, and Adams 
now charge the special deputy supervisor banking liquidating 
the Kelso State Bank. 

That for long time prior the 17th day March, 1921, 
and until the bank was taken charge the bank officials the state 
Washington, Stewart was the cashier and general manager 
the said Kelso State Bank and had been its cashier charge the 
affairs the bank and the managing officer thereof for number 
years previous thereto. 

That about the 15th day March, 1921, the said 
Stewart drew his personal check the Kelso State Bank for the sum 
$3,237.64, payable the order the Oregon Iron Steel Company, the 
plaintiff herein that said check was forwarded due course mail 
the Oregon Iron Steel Company Portland, Or., and indorsed 
and delivered the Ladd Tilton Bank Portland, Or., for collection, 
and was indorsed the Ladd Tilton Bank Portland the Federal 
Reserve Bank San Francisco, Portland Branch, for collection. 

That about the 16th day March, 1921, the said Federal 
Reserve Bank presented the Kelso State Bank items drawn the 
Kelso State Bank aggregating $4,891.08, and that among the items 
presented said Kelso State Bank was the check drawn the said 
Stewart and payable the Oregon Iron Steel Company, the 
plaintiff herein; that when said items were presented said Kelso State 
Bank issued its draft, No. 298, dated March 16, 1921, the sum 
$4,891.08, payable the Portland Branch the Federal Reserve Bank 
and drawn the United States National Bank Portland. 


| 
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That March 17, 1921, said Federal Reserve Bank presented 
said draft the United States National Bank Portland, and payment 
was refused, and the draft returned marked, ‘Bank closed,’ the United 
States National Bank, and said draft was March 18, 1921, protested 
for non-payment and notice given the officials charge the Kelso 
State Bank, and the said draft was subsequently returned the Kelso 
State Bank the Federal Reserve Bank San Francisco. 

That the time said check was drawn the said 
Stewart had sufficient funds pay the same, and constituted 
overdraft the amount $3,164.38 and continued overdraft the 
same amount until the bank closed. 

That said time and for long time prior thereto, the 
said Kelso State Bank was insolvent condition and unable meet 
its liabilities, and its condition was well known the said Stewart. 

That said draft was payable the order the Portland 
Branch the Federal Reserve Bank Portland, and that upon its re- 
ceipt the said Federal Reserve Bank Portland the said Federal 
Reserve Bank, acting agent for the plaintiff herein, refused accept 
the same any part thereof, but repudiated the draft and returned the 
same the said Kelso State Bank and notified the officers charge 
the bank its refusal accept the draft, and said draft was never ac- 
cepted the Portland Branch the Federal Reserve Bank, either for 
itself for the plaintiff, and was never accepted the plaintiff, but 
plaintiff refused accept the same. 

That time from the time the original check was issued 
the said Stewart was there sufficient funds the credit the 
said Stewart pay said check the draft referred to, and they 
amounted overdraft the sum $3,164.38. 

Law 

the time the check question was issued the said 
Stewart had funds his with which pay said check, and 
the issuance the same constituted overdraft and was violation 
law. 

the time said draft was issued, there were funds pay 
the same, and was issued violation and was therefore void. 

the plaintiff refused accept the draft, and was never ac- 
cepted became binding obligation against the Kelso State Bank. 

plaintiff not entitled recover this action, and the de- 
fendant entitled judgment dismissal. 

ordered and adjudged that plaintiff’s action dismissed and 

that defendant recover judgment for his costs.’’ 


The court having found that the draft given the Kelso bank 
payment the check was repudiated and never accepted the ap- 
pellant bound that finding, and therefore borne mind 
that this not action against the respondent upon that draft. The 
theory upon which any judgment favor the appellant can 
granted that the respondent liable virtue having accepted and 
honored the Stewart check. 

The the Code applicable the facts are: 
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That portion section 3453, Rem. Comp. Stat., reading follows: 
accepting the instrument engages that will pay 
according the tenor his 


That portion section 3522, Rem. Comp. Stat., reading: ‘‘The 


ceptance bill the signification the drawee his assent the 
order the 


And section 3579, Rem. Comp. Stat., follows: ‘‘A check itself 
does not operate assignment any part the funds the credit 
the drawer with the bank, and the bank not liable the holder 
unless and until accepts certifies the check.’’ 


The court found that the respondent and honored the check, 
but that the appellant refused the draft given payment for 
the check, which the appellant had right do; for the bank 
cepted the check, the obligation was then the bank pay the proceeds 
the appellant the payee did not request some other form 
payment. Some question made that the findings not show that the 
check was accepted. Finding No. however, clearly states that the 
bank accepted the Stewart check because stated that the check con- 
stituted overdraft and overdraft the same amount 
until the bank closed.’’ order constitute overdraft the check 
must have been the bank and marked ‘‘paid’’ and the 
count Stewart charged with the amount the check. This further 
clearly indicated the fact that the draft was issued for the amount 
the check and the check retained. These acts constituted acceptance 
under the statute. 

First National Bank National Park Bank, 100 Mise. Rep. 31, 
165 Supp. 15, the court said: 


charging the account the trust company with this check, the 
same has been paid, nothing more was left done, and the plaintiff 
was entitled receive the proceeds the 


Under facts very similar the facts the case bar, the court, 
Consolidated National Bank First National Bank, 129 App. Div. 538, 
Supp. 308, said: 


check, when presented the defendant, was paid its 
the defendant valid, marking the same paid, crediting 
the amount the account the plaintiff and charging against the 
Davis Co. matter law, that closed the transaction 
without power revocation. The defendant bank had become the 
debtor the plaintiff’s agent the extent the amount the credit 
given, which was the amount the 


This case was reaffirmed Consolidated National Bank First 
National Bank, 199 516, 1081. 

The Supreme Court the United States, First National Bank 
Burkhardt, 100 686, Ed. 766, said this con- 
cerning this question: 
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has the option accept reject it, receive upon such conditions 
may agreed upon. rejected, there room for any doubt 
question between the parties. If, the other hand, the check 
offered deposit and received deposit, there being fraud and 
the check genuine, the parties are less bound and than 
the former case. Neither can disavow repudiate what has been done. 
The case simply one executed contract. There are the requisite 
parties, the requisite consideration, and the requisite and 
assent the minds those concerned. was well said eminent 
chief justice: ‘If there has ever been doubt this point, there should 
none Oddie The National City Bank New York, 


The syllabus the case Nineteenth Ward Bank First National 
Bank South Weymouth, 184 Mass. 49, 670, reads: 

sent defendant bank for collection and remittance 
properly indorsed note depositor defendant, who had directed 
pay his notes. the day for payment, defendant’s such, 
drew his check plaintiff’s order for the amount the proceeds, made 
memorandum thereof block, wrote the face the note, de- 
fendant’s name, that was paid, and perforated and put the files. 
was then notified the depositor’s insolvency. Held, that the note 
was already paid, nothing remaining, besides entries records the 
books, but remit the 

See, also, American National Bank Miller, ete., 229 517, 
Sup. Ct. 883, Ed. 1310; Broad Market Bank New York 
Co., 102 Mise. Rep. 82, 168 Supp. 149; and Charnock 

soon the bank had taken the check, marked ‘‘paid,’’ and 
the depositor’s account with the amount it, thereby as- 
sented the order the maker the check and became liable the 
holder the check for its amount, and such action the maker the 
and all indorsers were relieved from liability. Carnegie Trust Co. 
First National Bank, 213 301, 107 693, 1916C, 
186; National Bank Rolla First National Bank Salem, 141 Mo. 
719, 125 513. 

The check had ceased exist check and there had been sub- 
stituted for the obligation and liability the bank. See section 3579, 
Rem. Comp. Stat. 

claimed, however, that, because the court found that the ac- 
ceptance the check created overdraft the Stewart account, the 
bank not therefore liable. The rule laid down the authorities, how- 
ever, that the liability the bank does not depend upon the condition 
the account the drawer the check, upon the theory that accept- 
ing check against account which there not sufficient funds 
meet the check, the bank thereby makes loan the drawer the check, 
and that the duty upon the bank the first instance determine 
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whether the account was sufficient meet the check, and that there 
such duty upon the holder check, and the bank estopped any 
event, after having accepted, then say that its the 
drawer’s account was overdrawn. 

This court, Spokane Eastern Trust Co. Huff, Wash. 225, 
115 Pae. 80, (N. 1023, Ann. Cas. 1912D, 491, had the 
matter under consideration, and the syllabus states the 
the court this effect 


bank paid check drawn upon under the mistaken be- 
lief that the drawer had funds there subject check, recover 
the payment from the payee, since that would destroy the certainty per- 
taining such transactions; and immaterial that the mistake was 
due the confusion incident paying the check after banking hours, 
accommodation, when the drawer’s deposits had been withdrawn 
the same day.”’ 


First National Bank Denver Devenish, Colo. 229, 
177, Am. St. Rep. 394, was said: 


[the bank] was supposed informed his financial 
standing, and certainly were supposed know the condition his ac- 
count with them the time the presentation the checks for pay- 
ment. Banks are required, and for their own safety are compelled, 
know all times the balance the credit each individual customer, 
and they and pay checks their own risk and peril. If, from 
negligence inattention their own affairs, banks improvidently pay 
when the account the customer not condition warrant it, 
and mistake check paid when the drawer has funds, the 
bank must look the customer for rectification, not the party 
whom the check was paid. The supposed mistake relied upon ar- 
gument stated the pleadings follows: ‘That such bill exchange 
was executed and delivered aforesaid, defendant, under mis- 
take fact, and that the said Caldwell did not then have, the time 
the making and delivery the said bill exchange, the hands the 
defendant, funds pay the checks for which said bill exchange was 
given, and that defendant discovered said mistake at, wit, the hour 
one o’clock the afternoon the 28th day December, 1883.’ 
The character the supposed mistake stated the pleading and 
shown evidence, was such preclude appellee from availing him- 
self defense. being the direct result carelessness and 
inattention his own affairs, there can relief law, and, even 
equity, courts will seldom ever relieve man from the result 
mistake attributable negligence want diligence his own 


See, also, Manufacturers’ National Bank Swift, Md. 515, 
Atl. 336, Am. St. Rep. 381; Citizens’ Bank Schwarzschild Sulz- 
berger Co., 109 Va. 539, 954, 1092; Boylston 
Nat. Bank Richardson, 101 Mass. 287; National Bank Barrall, 
Law, 757, Atl. 189, 599, 103 Am. St. Rep. 821, 
Ann. Cas. 630. 
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Courts have even gone the extent holding that the mere making 
the bank entry giving credit the payee the check closes the 
transaction. The check law paid, and thereafter there can 
alteration change the rights the parties, without their mutual 
agreement. Bryan First National Bank Rocks, 205 Pa. 
Atl. 480; Bartley State, Neb. 310, 744. 

The Supreme Court the United States, American National 
Bank Miller, supra, observed 


are some disadvantages sending check for collection 
directly the bank which drawn, but when such bank performs 
the dual function collecting and crediting the transaction closed 
and, the absence fraud mutual mistake, equivalent payment 
usual 

The Appeals for the Eight Security National 
Bank Old National Bank, 241 Fed. 154 


bank, which honors and pays note, draft, check one 
customers upon his order, the mistaken belief that the credit balance 
that customer larger than fact is, the futile hope mis- 
taken belief that checks notes which the bank has the 
count that customer will paid the regular course business, is. 
estopped, against the owner such paid note, check, draft, from 
revoking avoiding such payment account such mistake futile 
hope: (1) Because the intolerable delay, uncertainty, and confusion 
that would result commercial transactions, the validity such pay- 
ments were remain doubt until such possible mistakes should 
and (2) because such bank may know 
takes only through its own laxity negligence, its own assumption 
the risk future payments; and (3) because the owner the note, 
check, draft has means knowing the state the customer’s ac- 
count. The the check the implement company and 
the Bank for $20,818.15, the charge that amount the 
bank the implement company’s account, its stamping the notes 
owned the plaintiff ‘Paid,’ its surrender those notes their maker, 
the implement company, and the making and mailing its draft, the 
order the plaintiff, the plaintiff for the proceeds the notes, less 
the bank’s commission for their collection, the bank August 
1913, constituted absolute payment the notes, which, against 
the plaintiff, not revoke, and made legally liable pay its 


Farmers’ Guaranty State Bank Burrus Mill Co. 
Civ. App.) 207 400, the syllabus the following effect 


thé drawer bill exchange presents his bank which 
transmits defendant bank, which pays its check 
under agreement with the drawee, incloses the remittance ad- 
dressed and stamped envelope, and mails it, such action makes de- 
fendant’s acceptance finality, depriving both and the drawee 
right withdraw the acceptance 


q 
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From these authorities would plainly appear that after the bank 
had received the check, charged the depositor’s canceled the 
check, retained its possession, and attempted make payment draft, 
the check had been completely and irretrievably accepted, and that the 
duty was the bank make payment cash the drawee the check 
upon his demand, and that the drawer was not obligated accept the 
draft payment. 

The only argument advanced against this position that the ac- 
ceptance never became complete, for the reason that the drawee at- 


temped make payment draft which was not accepted, and, quote 
from respondent’s brief 


appellant not now position say that the bank should 
bound its action recognizing the check and issuing draft 
thereon, for the appellant refused approve the bank’s action regard 
thereto, refused accept the draft place the check, and refused 
ratify confirm the action the bank recognizing the check 
issuing the draft. The minds the parties never met con- 
curred united either conduct otherwise, complete the 
transaction and make binding upon either 


The answer this that the law lays down the obligation 
bank whom check presented and that obligation pay cash. 
the drawer desires have payment made other manner, 
course that matter which and the bank might agree upon; but 
the bank could not relieve itself the obligation pay for- 
warding draft. matter fact, the findings fact not justify 
the respondent’s argument that the appellant repudiated the acceptance, 
which the act which bound the respondent. 

Some claim also made that accepting check which resulted 
overdraft the Stewart account, illegal transaction was entered 
into; but there nothing the findings fact justify this, and 
the matter material, must assume that proper arrangements had 
been made between the bank and Stewart relation his account. 
any event, already pointed out the citation authorities above, 
the appellant not charged with the violation law nor with par- 
ticipating illegal transaction, knew nothing regard the 
Stewart account. 

interesting discussion subject very like the one involved 
this case can found the recent decision the United States Su- 
preme Court the case Federal Reserve Bank Malloy, Sup. Ct. 
296, Ed. ——, decided February 18, 1924. 

For the reasons stated, the judgment the lower court reversed, 
with directions allow and recognize the claim the appellant. 
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ISSUING CHECK UNDER AGREEMENT 
DEFER PRESENTATION UNTIL DRAWER 
HAS SUFFICIENT FUNDS DEPOSIT 
NOT SWINDLING 


Lloyd State, Court Criminal Appeals Texas, 266 Rep. 785 


The defendant had his automobile repaired garage, and 
delivered the employee charge check payment the repairs. 
The defendant requested that presentation the check deferred 
until specified date for the reason that the defendant did not 
that time have sufficient funds the bank. The employee agreed 
defer presentation until the day named. Contrary this agreement 
the check was presented upon the following morning. The bank re- 
fused pay it. Subsequently, the defendant was convicted the 
offense swindling. Upon appeal the judgment was reversed. The 
held that the facts did not show that the defendant was guilty 
swindling within the meaning Texas statute which the 
giving check without funds and without reason believe that 
will paid when presented the ordinary course business 
defined swindling. 


Lloyd was convicted swindling, and appeals. Judgment 
reversed and remanded. 

Fuller, Houston, for appellant. 

Tom Garrard, State’s Atty., and Grover Morris, Asst. State’s 
Atty., both Austin, for the State. 


MORROW, J.—The offense swindling, misdemeanor; pun- 
ishment fixed confinement the county jail for period six months. 

Appellant had his automobile repaired garage. employee 
performed the service. The value the parts furnished and the work 
done was $30.80. check for that amount was delivered Mack, the 
employee charge. the time the delivery the check, appellant 
requested that not presented until later day named, for the rea- 
son that present there were not sufficient funds the bank. Mack, 
upon receiving the check, agreed defer presentation until the time 
mentioned. Contrary this agreement, however, he, company with 
his employer, presented the check upon the following morning, and the 
banker declined pay it. 

The record fails show that any representations were made further 
than implied the delivery the check and the request that its 
presentation delayed. From this the inference would fairly de- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 961. 
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ducible that appellant would make arrangements with the bank pay 
the check the time presentation agreed upon. There being mis- 
representation existing fact, the conviction cannot supported 
under any the provisions article 1422, C., defining swindling, 
unless subdivision under which the obtaining property upon 
the giving check without funds and without reason believe that 
would paid when presented the ordinary course business, 
denounced swindling. The facts the present case, our judg- 
ment, not bring within the purview that subdivision the 
statute, for the reason that under the uncontroverted evidence, there was 
express implied representation that there were funds arrange- 
ments giving the assurance that the check would paid upon presenta- 
tion the ordinary course business. the judgment this court, 
the evidence does not show the commission the offense charged. See 
Vernon’s Tex. Crim. Stat. vol. 917; Pruitt State, Tex. Cr. 
148, 202 81; Moore State, Tex. Cr. 77, 219 1097. 
The judgment reversed, and the cause remanded. 


GUARDIAN PERMITTING DEPOSIT TRUST 
FUNDS THIRD PERSON LIABLE 
FOR LOSS 


Clark’s Guardianship, Supreme Court Oklahoma, 230 Pac. 
Rep. 891 


mother, who had been appointed guardian her minor son, 
sold real estate belonging her son, and the purchaser, the pres- 
ence the guardian, delivered the purchase price county judge 
having general jurisdiction over the estates minors and dependents. 
The judge deposited the money bank his county 
judge. The money was lost through failure the bank. was held 
that the guardian was liable her ward for the loss the fund. 
surety the guardian’s bond sought have her credited with ex- 
penditures for the support and maintenance her son during the 
term the guardianship, but was held that she was not entitled 
such since appeared that she had made charge therefor, 
and since large part the cost his maintenance had been paid 
for the minor’s own efforts the raising farm products which 
were sold cover family 


the matter the guardianship Levi Clark, minor. 
Action the New. Amsterdam Casualty Co. against the estate Levi 
Clark, minor. From judgment for defendant, plaintiff ap- 
peals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 478. 
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Kent Gay, for appellant. 
Bruce Keenan, Tahlequah, for appellee. 


FOSTER, C.—This controversy grows out exceptions the final 
report Mary Clark, guardian Levi Seott Clark, minor, filed 
the New Amsterdam Casualty Co., corporation, surety upon 
additional bond executed such guardian with the sale 
certain real estate belonging the minor. The county court 
Cherokee county, Okl., charged the guardian with the sum $1,600, 
representing the proceeds from the sale certain real estate belonging 
the minor which had been lost through the failure the Central Na- 
tional Bank Tahlequah, which bank the funds had been deposited 
Cox, county judge Cherokee county; the guardian 
with certain amounts, and found that said guardian and her surety were 
due account the minor for balance $1,128.30. 

appeal was prosecuted the surety the district court 
Cherokee county, Okl., wherein the court upon trial the court 
the day September, 1922, entered judgment, charging the 
guardian and her surety with the said sum $1,600, representing the 
proceeds from the sale the real estate mentioned refused the guardian 
for certain sum which was claimed had been expended the 
guardian for the support and maintenance said minor during her 
tenure office guardian, and ordered the guardian and her surety, 
New Amsterdam Casualty Co., account and pay Seott, guardian, 
the lawful Mary Clark, the sum $1,087.76. 

the request the surety the trial court made certain findings 
fact and conclusions law, the material parts which are follows: 


Fact. 


That after that proceeding (referring the probate sale) 
was had and guardian’s deed executed from the guardian the pur- 
chaser, and part the same transaction which the guardian’s 
deed was executed, the purchaser, together with the guardian, appeared 
the office the judge Cherokee county close the proceed- 
ings, and the purchaser, the presence and with the knowledge 
the guardian, paid into court, check, the sum $1,600. That 
guardian’s deed was delivered the purchaser. That such payment 
the purchaser was effect payment the purchase price the 
guardian. This now action between the minor rather settle- 
ment the account, between the minor and the guardian. The guardian 
did not take possession obtain control this $1,600, but permitted 
the same taken charge and under the control the county judge, 
who from the evidence here deposited this amount the Central Na- 
tional Bank Tahlequah, Okl., his account, county judge. That 
these funds, time, were deposited the name the guardian, 
the ward. That with regard the claim for board, for 
the maintenance and support this minor, the court finds that this 
minor, together with the guardian, his mother, and other members the 
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family, resided upon farm, and that expenditures were made, 
included, this guardian, for the maintenance and support this 
minor, except such were taken and paid the efforts this 
minor, together with the efforts other members the family, the 
growing farm products which were sold take the family 
expenses, and that such charges were—would not legal charge, and 
the guardian not entitled credit for maintenance and support 
this minor. 


Law. 

law the court finds and holds that, when this 
sum $1,600 was paid court under the sanction and approval the 
guardian, was then the duty the guardian, under her oath 
guardian, and the discharge the legal duties due this ward, 
whom only the minor could look for protection, have taken charge 
this fund and have safeguarded the manner the law con- 
templates, and her duty required her do; and, her failure 
take charge the funds, was such negligence her part render 
her and hold her accountable this minor for this which the 
proceeds the sale the land question. 


Motion for new trial was filed and overruled, and the New Amster- 
dam Casualty Co. brings the cause regularly appeal this court 
petition error and 

Appellant discusses its assignments error under two propositions 
follows: 

First. That Mary Clark, guardian, not properly chargeable 
with the sum $1,600 derived from sale real estate belonging 
Levi Seott Clark, minor, for the reason that she exercised the care and 
diligence the preservation such fund which would have been ex- 
ercised ordinary prudent business man, and that the loss said 
sum was not any fault, neglect, dereliction duty 
upon her part. 

Second. That the court, matter common justice and equity, 
and upon application the surety guardian’s bond, even the 
absence request from the guardian, must said guardian’s 
account with reasonable amounts which have been expended such 
guardian for the support, maintenance and education the minor ward 
when shown that such expenditure, considering the financial 
tion the guardian and parent, such entitle the guardian and 
parent such allowances applied for her. 

Appellant states its brief follows: 


Appellee seems have gotten the impression that plain- 
tiff error seeks overturn the findings fact made the district 
court. This not true, there little dispute what actually 
happeried the time the sale real estate Levi Scott Clark, 
minor, and the time the delivery guardian’s 


The scope our inquiry is, Did the trial court err matter 
law its law that the guardian, permitting the county 
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judge Cherokee county take charge the proceeds the sale 
real estate her ward, and permitting him deposit these funds 
the Central National Bank Tahlequah the person other 
than the guardian the ward, failed exercise that care and diligence 
the preservation such funds would render her accountable her 
ward for loss such funds through failure the bank which the 
funds were deposited 

emphasized the argument that the deposit these funds 
the guardian the Cox judge negatives bad 
faith and want care since the county judge under the law exercises 
general jurisdiction the estates minors and dependents. This 
argument, however, our judgment without merit. generally 
held that guardian and his surety are liable the ward where the 
guardian deposits funds belonging his ward bank his in- 
dividual name, notwithstanding the guardian guilty negligence, 
where the funds are subsequently lost through failure the bank. 
Church Probate Law and Practice, vol. 358 (2d 
Wood’s Estate, 159 Cal. 466, 114 992, 252. 

The reason for the rule correctly stated 1315, 
follows: 


trustee must careful make the deposits the name the 
trust estate, and not his personal would avoid personal 
liability failure the bank. such the good faith 
intention the trustee way involved. for per- 
sonal convenience, from whatever motive, deposited the money his 
own name, thereby vesting himself with legal title, follows 
necessary consequence, when loss occurs, will not permitted 
say. against his cestui que trust, that the not voluntarily 
made appear. immaterial that informed the bank the 
time making the deposit that the funds were held him trust. 
But the test not much the keeping separate account the bank 
the parting with, and hence the losing the identity of, the trust 
fund, and having lieu thereof obligation, contract, account 
which impressed the equitable ownership the 


The guardian minor, not the county judge, the ap- 
pointed law for the the ward’s funds. deposit funds 
belonging ward the name individual not made responsible 
law for the safeguarding such funds, even though such deposit 
made the name officer having general jurisdiction over the 
estates minors and dependents, whatever may the motive for 
doing, perversion the trust character the estate the same 
the deposit had been made the personal the guardian. 
both cases there obliteration the trust character the fund 
and the vesting legal title thereto individual other than the party 
designated law have the control and the fund. 

If, when the funds have been deposited the personal credit 
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guardian and loss oceurs, the guardian not permitted deny liability, 
there good reason why should not also held accountable when 
the funds are deposited the name third party and loss 
without any fault negligence the part the guardian. 

Our that any deposit trust fund made guardian 
other than the name the trust estate and without indicating his rep- 
resentative character renders the guardian liable account the ward 
for the loss the fund failure the bank which the fund 
has been deposited. 

the case Wood’s Estate, 159 Cal. 466, 114 992, 

guardian who, selecting bank for the temporary deposit 
trust funds exercises such care man ordinary skill and prudence 
would the management his own business, and earmarks the de- 
posit show its trust character, not responsible the bank fails, 
though generally liable deposits the money his individual 


name without any indication his representative character, notwith- 


See, also, Schmidt Shaver, Am. St. Rep. 297. 

next contended that the trial court erred not crediting the 
guardian with expenditures for the support and maintenance the 
minor, Levi Seott Clark, during the term the guardianship, although 
the guardian made request therefor. 

Undoubtedly there are which the probate court 
would justified making allowance the mother minor 
child cover expenditures made for the board and maintenance such 
child out the estate the minor applied for the parent, but 
this exceptional cireumstances existed authorizing the probate 
court make such allowance, nothwithstanding the legal duty and 
obligation resting upon the mother support her minor child residing 
with her, the mother has not seen fit make any charge therefor, and 
has elected support her child and ward out her own 

think the court should look with favor upon the discharge 
legal obligations parents for the support their minor children out 
their own means, conserve the estates these dependents for 
their benefit upon arrival majority. this case would seem that 
not great hardship resulted the parent reason her 
board and maintenance her minor son, view the fact, found 
the trial court, that the upkeep the minor son was largely paid 
for his own efforts, with other members the family, growing and 
farm products which were consumed the upkeep the 
entire family. 

generally held that mother, who also guardian, may, she 
chooses, support her minor child out her own means, and, she 
elects, does not lie the mouth any one else complain. 
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Donnell al. Dansby al., Okl. 165, 159 317, said: 


ae 
. 


The father was entitled the custody, services, and earn- 
ings plaintiffs during their minority (section 4368, Rev. Laws 1910), 
and was charged law with the duty support and educate them 
not reasonably afford maintain and educate them keeping therewith, 
might, under the direction the county court, defray the expense 
such maintenance and education from the their individual 
property (section 6535), but the authority given this section does not 
authorize the payment thereof from the corpus the estate, other 
words, from the capital. Being entitled the services and earnings 
the plaintiffs, and the duty educate and maintain them being imposed 
upon him law, and not having made any claim for such allowances 
his lifetime, the sureties this action cannot make such claim for him. 
have entitled him credit, the expenditures must have been made 
under the direction the court, and claim made that such 
authority was obtained. 


Hutson Jenson, 110 Wis. 26, 689, said: 


mother, who was also guardian her minor children filed re- 
port stating that all said minors were living with her, and that she 
made charge that time account expenses, such board and 
for any the wards, and they continued reside with her 
until her death, six months later, without her having receded from such 
expressed intention. The sureties the guardian’s bond were 
not entitled allowance for such board and clothing, when sued for 
balance due from their principal.’’ 


See, also, Corpus Juris, pp. 1118, 1119. 

From examination the entire record are the opinion that 
the judgment the trial court and should and hereby 
affirmed. 


DEPOSIT MONEY PAID OUT SPEC- 
IFIED CONDITIONS 


Richardson Isham, Court Civil Appeals Texas, 265 
Rep. 1101 


The plaintiff deposited money the defendant bank and in- 
structed the bank pay Richardson, upon Richardson’s giving 
eredit for the amount notes which held and executing 
receipt. The bank paid the money Richardson without having him 
with these conditions. was held that the bank was liable 
the plaintiff. Where money deposited bank paid out 
specified conditions and the bank pays without seeing that those 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
1924) 338. 
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conditions are observed, the amount recovered from the bank 
trust fund. 


Action Isham against Richardson and another. Judg- 
ment for plaintiff, and defendants appeal. Affirmed. 

Brown Graham, Graham, for appellants. 

Binkley Binkley, Graham, for appellee. 

CONNER, J.—J. Isham instituted this suit against 
Richardson and the First National Bank Olney recover the sum 
$1,060.98, alleged have been deposited said bank the plaintiff and 
later misapplied the bank paying defendant Richardson. 
presented the petition and the testimony behalf plaintiff, the 
facts out which the controversy arose are, substantially, that the 
1st day January, 1918, the plaintiff purchased the defendant 
Richardson 320 acres land Young county, for which gave 
cash $760 and his eight certain promissory vendor’s lien notes, severally 
payable the day December each year following, and was 
alleged that upon the maturity the first note the plaintiff was unable 
pay and that the defendant agreed extend its payment the 
plaintiff would give mortgage the year’s cotton crop, which plain- 
tiff forthwith executed; that the next day, however, following the 
execution the mortgage, the defendant Richardson instituted suit 
the district court upon said notes, declaring the entire series due, thereby 
having fraudulently induced the execution the said mortgage; that 
said suit remained pending upon the docket until the September term 
said court, 1919; that the intervening time had deposited 
said national bank the said sum $1,060.98, with instructions pay 
the same the defendant Richardson event only that Richardson 
would credit the amount upon the notes and execute writing receipt 
therefor that later, when said case was called said district court, the 
plaintiff and defendant Richardson compromised their differences 
agreement the part plaintiff reconvey said tract land 
Richardson for the principal and interest upon said series unpaid 
notes, shown the notes themselves; that pursuant the terms 
the compromise, the plaintiff executed the reconveyance contemplated 
and, upon going the bank the day thereafter withdraw his said de- 
posit, ascertained for the first time that the bank had permitted the de- 
fendant Richardson withdraw the same without having given re- 
therefor and without having indorsed credit therefor upon said 
notes. was alleged that making the deposit was not the purpose 
the plaintiff have the same credited the defendant Richardson 
until and after, and only after, Richardson evidenced his acceptance 
thereof formal receipt and indorsement the same credit 
upon the notes. 

The case was submitted jury upon special issues, answer 
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which the jury found that the reconveyance from Isham and wife 
Richardson was full settlement the indebtedness ‘‘then shown 
exist said notes;’’ that that time $210 had been paid the plain- 
tiff upon the that the $1,060.98 deposited Isham was paid 
Richardson ‘‘only when the notes were credited and Isham 
that Isham instructed the bank not pay out the money de- 
posited him Richardson until Richardson ‘‘had credited such sums 
said notes and executed receipt Upon the findings, the 
court rendered judgment favor against both the bank and 
defendant Richardson for the said sum $1,060.98, and the defendants 
have prosecuted this appeal. 

have carefully considered the evidence and appellant’s assign- 
ments error and find nothing the case that requires any special dis- 
presented this record, the evidence undoubtedly fully 
sufficient establish the facts above detailed, and are unable ap- 
prove the theory upon which apparently present the case here. 
The case, view it, not one simply conversion alone, but one 
which deposit money was made the appellant bank with specific 
instructions its disposition and permitting its withdrawal 
violation its instructions rendered itself liable. 

Cye. 515, under the title Banks and Banking, was said 
that— 


using deposits made for the purpose having them applied 
particular purpose, the bank acts the agent the depositor, and 
deposit.’’ 


The text supported numerous decisions cited the quotation, 
and think must undoubtedly accepted the law. The evidence 
certainly warranted the inference that the distinct understanding the 
plaintiff the time the execution the reconveyance was that the 
funds that plaintiff had deposited the bank yet remained his own, and 
that the consideration for the was the sum expressed 
upon the notes presented and delivered him the time the set- 
tlement, and Richardson having appropriated the trust fund viola- 
tion the bank’s instructions made himself party the breach 
trust and liable well the bank for the sum misapplied. The mere 
fact that the bank entering the deposits its books entered the 
credit appellant Richardson did not and could not operate legal 
assignment the fund. See Peters Hardin Co. (Tex. Civ. App.) 
168 1035; First National Bank Rising Star Texas Moline 
Plow Co. (Tex. Civ. App.) 168 420; Michie Banks and Bank- 
ing, 894, 119. 

conclude that there merit the appeal and that the judg- 
ment below should affirmed, and ordered. 
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NOTE PROVIDING FOR HIGHER RATE IN- 
TEREST AFTER MATURITY 


Allen Cooling, Supreme Court Minnesota, 200 Rep. 849 


Minnesota statute (G. 1913, 5805) provides that contracts 
shall bear the same rate interest after maturity before, and 
that any provision for increase the rate interest after 
maturity shall work forfeiture the entire interest. Under this 
statute note not rendered non-negotiable provision for 
higher rate interest after maturity. The provision works 
forfeiture the interest, but the note remains valid note for the 
principal sum. 

purchaser note not put notice defense the note 
the filing notice lis pendens action cancel the note 
and mortgage securing it. 


Action Albert Allen and others against Cooling, the Farm 
Mortgage Loan Co., and others. Judgment for plaintiffs. From 
order denying its motion for new trial, the last-named defendant ap- 
peals. Order reversed, and new trial granted one 

Meighen, Knudson Sturtz, Albert Lea, for appellant. 

Lees Bunge, Crosse, Wis., and Morris Owen, Winona, 
for respondents. 


TAYLOR, C.—The plaintiffs purchased tract land the state 
Texas February, 1921, and gave their promissory notes for the pur- 
chase price. One these notes was given defendant Cooling and 
was secured mortgage upon plaintiff’s farm the county 
Houston this state, the others were given defendant James-Dickin- 
son Farm Mortgage Co., and are not involved this appeal. April, 
1921, Cooling assigned and transferred his note and mortgage de- 
fendant James, indorsing the note without recourse. August 1921, 
James assigned and transferred the note and mortgage defendant 
Farm Mortgage Loan Co., indorsing the note blank. Both these 
assignments were recorded August 1921. August 1921, the 
plaintiffs began this action against defendants Cooling, Storebo, James- 
Dickinson Farm Mortgage Co., and Jardin Immigration Co. re- 
the purchase the Texas land for fraudulent misrepresentations 
concerning the land, and have the notes given therefor and the 
mortgage given Cooling surrendered and canceled. the same day 
they filed notice lis pendens the office the register deeds 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 744, 482. 
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Houston county. After the assignments James and from him the 
Farm Mortgage Loan Co. had been recorded, plaintiffs, amendment, 
made them parties defendant the action. The Farm Mortgage 
Loan Co. interposed answer, asserting that was the owner and 
holder due course the note given Cooling. This company was the 
only defendant who made defense appeared the trial, and will 
designated the answering defendant hereafter. 

the trial plaintiffs presented evidence sufficient sustain their 
charge fraud against the four original defendants; but offered 
evidence tending connect the answering defendant with the fraudu- 
lent transactions, nor show that had any notice knowledge thereof 
the time purchased the note controversy. The note was put 
evidence. bears interest the rate per cent. per annum payable 
annually, and contains this further provision: ‘‘Principal and interest 
draw interest per cent. not paid when due.’’ 

When plaintiffs rested, the answering defendant stated that would 
offer evidence the issue fraud, but made offer prove the 
facts necessary establish that was holder the note due course 
under the Negotiable Instruments Act (Gen. St. 1913, 5813—6009). 
This evidence was excluded the ground that the note was not 
negotiable note, for the reason that provided for higher rate 
interest after maturity than before maturity. Thereafter the court made 
findings and directed judgment for plaintiffs, canceling both the note 
and the mortgage. The answering defendant appealed from order 
denying new trial. 

Plaintiffs contend: (1) That the provision for higher rate in- 
terest after maturity than before rendered the note non-negotiable; 
(2) that the filing the notice lis pendens operated notice the 
answering defendant the defenses the note. 

Plaintiffs concede that the note negotiable unless made illegal and 
non-negotiable section 5805, 1913, which provides: 


shall bear the same rate interest after they become 
due before, and any provision any contract, note, instrument 
providing for increase the rate interest after maturity, any 
therein after making and delivery, shall work forfeiture 
the entire but this provision shall not apply notes con- 
tracts which bear interest before maturity.’’ 


Smith Crane, Minn. 144, 633, Am. Rep. 20, 
decided before this statute was enacted, was held that provision for 
higher rate interest after maturity than before was the nature 
penalty and unenforceable, and therefore did not make the amount 
payable uncertain, and that the note was negotiable. 

Chase Whitten, Minn. 498, 84, was said that the 
statute ‘‘contains the exclusive penalty for the violation its pro- 
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visions,’’ and that works forfeiture the entire interest, but does 
not invalidate the contract the principal. 

Loring v.Anderson, Minn. 101, 103 722, was again 
held that such note was negotiable. point seems have been made 
the effect the statute, although was then force. 


Plaintiffs rely upon Green Northwestern Trust Co., 128 Minn. 30, 
150 229, 1916D, 739, and the trial court also relied upon 
authority for his ruling. That case involved transactions 
ing Montana lands. trust deed these lands had been executed 
Minnesota corporation trustee secure the payment certain 
promissory notes. The question was whether this contract was Mon- 
tana contract and governed the laws Montana, Minnesota 
contract and governed the laws Minnesota. Whether the notes 
were negotiable was not issue the case. They contained pro- 
vision for higher rate interest after maturity than before, and also 
provision for the payment attorneys’ fees collected action. 
one the reasons for holding that the contract was Montana con- 
tract was said that the provision for interest was valid under the 
laws Montana, but worked forfeiture all interest under the laws 
Minnesota., The provision for attorneys’ fees made the notes non- 
negotiable under the Minnesota they then stood, and this point 
was made the brief the respondent. This provision, however, 
not set out the opinion; but toward the close the opinion, enu- 
merating the matters tending show that the contract was intended 
Montana contract, said that notes were negotiable 
Montana and non-negotiable Minnesota.’’ While this statement was 
correct, the omission recite the provision which was based has 
evidently led the erroneous assumption that was based the 
provision for interest. 

Goedhard Folstad, 156 453, 195 281, decided since 
the trial the instant case, was held, without extended 
that although provision promissory note for higher rate 
interest after maturity than before works forfeiture all interest 
the note, nevertheless, remains negotiable note for the principal sum. 

Plaintiffs insist that the statute makes contract containing such 
provision illegal, and therefore non-negotiable. makes the provision 
for interest illegal, but leaves the contract valid obligation for the 
principal sum without interest. said Chase Whitten, Minn. 
498, 84, the statute makes the forfeiture interest the ex- 
penalty for the violation its provisions, and does not invalidate 
the contract the principal. The provision the note question 
forfeited the interest, but the note still valid note for the principal 
sum. After giving full effect the statute, the note still possesses all 
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the elements necessary make negotiable note under the Negotiable 
Instruments Act. Our conclusion harmony with the prior decisions 
this court, and also accord with the decisions other courts. The 
laws some states declare provision for attorney’s fees note 
other evidence debt against policy and void. held that 
instrument containing such provision, but otherwise negotiable, 
negotiable under the Uniform Negotiable Instruments Act, although 
that provision illegal and Sharpe Shoenberger, 402, 
Holly Grove Sudbury, 121 Ark. 59, 180 470, Ann. Cas. 
1917D, 373; Miller Kyle, Ohio St. 186, 372. 

constitute holder due course under section the Act 
(G. 1913, 5864), the instrument, when taken, must complete and 
regular upon its face. Plaintiffs insist that this note not regular 
its face, for the reason that contains the forbidden provision re- 
spect interest. Section the act 1913, 5813), prescribes 
the conditions necessary make instrument negotiable. promis- 
sory note which complies with these requirements and which, in- 
spection, discloses nothing indicate that has been altered was not 
intended fully operative according its terms complete and 
regular upon its face within the meaning the statute. 475. 


The contention that the lis pendens, filed one day before the an- 
swering defendant purchased the note, operated constructive notice 
the defenses the note without merit. Under the statute 
56, 1913, 5868), purchaser not chargeable with notice 
infirmity defect the instrument unless had knowledge 
the infirmity defect, knowledge such facts that his action 
taking the instrument amounted bad The statute, its 
terms, excludes constructive notice. The statute (G. 1913, 8025), 
providing for the filing notice lis pendens makes notice only 
the right equities the party filing the real estate 
therein described. has other effect. Joslyn Schwend, Minn. 
71, 705; Painter Gunderson, 123 Minn. 342, 143 911. 
Moreover the doctrine lis pendens has never applied negotiable 
paper. Am. Eng. Enc. (2d Ed.) 628; 1022, 19; 

That note and mortgage securing are transferred the same 
time does not make the note, negotiable, subject defenses existing 
against the mortgage. Dunnell, Minn. Dig. 6278, 6284. 


While what has been said leads reversal, the fact that the note 
had its inception fraud was not controverted the trial, and retrial 
that issue deemed unnecessary. The order reversed, and new 
trial granted determine whether the answering was 
holder the note due course. 
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DATE MATURITY CERTIFICATE DE- 
POSIT HELD DEFINITE 


Merchants’ Reserve State Bank Peterson, Bank Commissioner, 
Supreme Court Kansas, 230 Pac. Rep. 1056 


certificate deposit ‘‘not payable less than six months, 
and not extending for more than one year, with interest four per 
cent. per annum from date’’ has definite date maturity within 
the meaning rule the Kansas banking department fixing 
maximum rate per cent. time certificates deposit, not pay- 
able less than three months, and not extending for more than two 
years, and having definite date maturity, when interest shall 
cease, and within the protection the bank guaranty fund. 


Original mandamus the Merchants’ Reserve State Bank against 
Carl Peterson, Bank Commissioner State Kansas. Writ allowed. 

Amidon, Buckland, Hart, and Glenn Porter, all 
Wichita, for petitioner. 

Charles Griffith, Atty. Gen., John Egan, Asst. Atty. Gen., and 
Larimer, Topeka, for respondent. 


DAWSON, J.—This action mandamus require the bank 
commissioner issue certificate the bank guaranty fund for the 
amount deposit the Lake State Bank duly assigned plaintiff. 
The Lake State Bank had been operating under the Bank Guaranty 
Law, and became insolvent November 23, 1921. The deposit ques- 
tion had therefore been placed the bank plaintiff’s assignor under 
the terms the following certificate 


Lake State Bank. 
City, Kansas, 7/21, 1921. 
Interest-Bearing Certificate Deposit. 
Subject Check. 
the Depositors’ Fund the State Kansas. 

certify that there has been deposited this bank twelve 
thousand and no/100 dollars ($12,000.00) payable the order the 
Pioneer Cattle Loan Company, return this certificate properly 
indorsed. Not payable less than six (6) months, and not extending 
for more than one (1) year, with interest four (4) per cent. per 
annum from date. interest after maturity. 

Groendyke, Ass’t 


The bank commissioner has declined issue plaintiff certificate 
the guaranty fund payment the above certificate deposit 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 330. 
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the contended ground that lacks definite date maturity. Was 
this ruling 

The pertinent rule the banking department governing the con- 
troversy reads: 

1915. 
the Managing Officer the Bank Addressed 

accordance with the provisions section the Bank De- 
positors’ Guaranty Law Kansas the following ruling made: 

department letter March 15, 1911, and subse- 
quent letters, effective April 15, 1915, the following interest rates are 
hereby approved: 

maximum rate per cent. time certificates deposits, not 
payable less than three months and not extending for more than 
two years, and having definite date maturity, when interest shall 
cease. interest paid for periods shorter than three months. 

ruling will apply every state bank under the jurisdiction 


the main point dispute, settled law that there lack 
definiteness touching due date where simple mathematical 
culation based upon the date disclosed the face the instrument 
will determine the due date with precision. Songer Peterson, 114 
Kan. 900, 220 1060. Under this principle the definite date ma- 
turity this certificate was readily ascertainable July 21, 1922. 
There was option accelerated due date, months from date 
certificate, but that provision did not render the date maturity un- 
certain. Songer Peterson, supra. 

Without laying too much stress the Negotiable Instruments 
one paragraph thereof persuasively pertinent. part reads: 

instrument payable determinable future time, within the 
meaning this act, which expressed payable: (1) fixed 
period after date sight; (2) before fixed determinable 
future time specified therein; (3) fixed period after the 
specified event which certain happen, though the 


Counsel for defendant contend that this case governed Barrett 
Foster, Bank Commissioner, 114 804, 223 1091. the 
Barrett Case definite due date could discerned from the recitals 
the face the instrument, nor was such date determinable 
mathematical computation. The Barrett certificate read: 

Barret has deposited this bank one thousand two hundred 
eighty-five dollars forty cents ($1,285.40). Payable the order him- 
self current funds return this certificate properly indorsed 
interest the rate per cent. per annum for all full months left 


six months.’’ Page 805 [223 1091]. 
the Citizens’ Bank Los Angeles Jones, 121 Cal. 30. 


354, analogous the one bar, the certificate deposit read: 
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5927. 
National Bank Helena, Montana. 
Subject Check.) 
19, 1895. 

Jones has deposited this bank ($1,000.00) one thousand 
dollars, payable the order self, return this certificate twelve 
months after date, with interest the rate per cent. per annum for 
the time specified only. Payable months desired, with interest 
per cent. interest after due. 


70430. Geo. Cooper, 


The defendant, Jones, was sued indorser, and one his 
defenses was that its terms the certificate was due the end six 
months, and that plaintiff was bound present that time order 
hold the indorser. But the court ruled that the certificate had 
definite date maturity—12 months, not months, after due. The 
syllabus reads: 


certificate deposit bank which was its terms payable 
order within months from its date, with interest, within months 
thereafter desired, did not mature until the expiration the 12- 
months period, and the option for payment the end months was 
solely for the benefit the payee, availed his election, which 
privilege, the instrument being negotiable, passed the indorsee.’’ Syl. 
paragraph 


But argued that the certificate could have been cashed any 
time after the first months had run, together with per cent. interest 
thereon from July 21, 1921, until date presentation for payment. 
Whether that contention correct not, rereading the order the 
banking department, quoted above, makes clear that nothing therein 
contained can construed forbid absolutely the allowance in- 
terest per cent. for any period longer than months and not more 
than years. all our previous decisions involving the Bank Guaranty 
Law, this court has consistently endeavored justify and enforce the 
reasonable rules the banking department touching rates interest 
and dates maturity certificates deposit claiming protection 
the Guaranty Act, but the court has not attempted expand those rules 
interpretation defeat good-faith deposit apparently made and in- 
tended made almost literal conformity with the recitals the 
order the bank commissioner. was said Songer Peterson, 
supra, ‘‘the certificate under scrutiny does not fall under the ban 
any fairly interpreted rule yet and, clear that the 
certificate had definite and readily determinable date maturity 
months after the date the instrument, which time interest was 
cease, the deposit evidenced thereby was under the protection the 
guaranty fund, and the writ prayed for must allowed. 

ordered. 
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OFFICERS BANK MAKING 
EXCESSIVE LOANS 


Farmers’ State Bank Youngers, Supreme Court South Dakota, 
200 Rep. 1019 


Under section 8990 the South Dakota Revised Code 1919, 
making the officers and directors bank making excessive loans 
personally liable for the amount the excess, there double 
liability upon the part such officers and directors. immediate 
liability for the excess created upon the making excessive 
loan, and there secondary liability indorser, available the 
holder the note whom has been negotiated. 


Action the Farmers’ State Bank and another against 
Youngers and others. From order sustaining demurrer complaint, 
plaintiffs appeal. Reversed. 

Bogue Bogue, Parker, for appellants. 

Boyce, Warren Fairbank, Sioux Falls, and Carlson, 
Canton, for respondents. 


GATES, J.—Section 8980, Rev. Code 1919, prohibits the loaning 
more than per cent. the paid-up capital and surplus state 
bank any corporation, partnership individual. The complaint 
this case alleges the making excessive loans divers persons, and the 
recovery such excess sought from the officers and directors the 
bank, accordance with the liability therefor created 8990, Rev. 
Code 1919. The defendants demurred the complaint, upon the ground 
that did not state cause action. The trial court sustained the 
demurrer. From such order plaintiffs appeal. 

Appellants contend that cause action alleged both under sec- 
tions 8990 and 8957, Rev. Code 1919, but are clearly the opinion 
that cause action stated under said section 8957, and that the 
pleader drawing the complaint had mind only said section 8990. 
Inasmuch hold that cause action alleged under said section 
8990, and the meaning said section the real question before us, 
detailed analysis the complaint necessary, nor necessary 
discuss what allegations would have been necessary bring the case 
within the said section 8957. 

Section 8990, Rev. Code 1919, first became part the banking law 
section 38, art. 222, Laws 1909. was amended substantially 
its present form section 42, art. 102, Laws 1915. For the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 904. 
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purposes comparison, present the 1909 law and the present law 
parallel columns: 


1909 Law. 


and every active officer 
any bank shall held person- 
ally liable for all excessive loans 
made his bank amount 
excess the legal limits. 
shall also held personally liable 
the same manner though 
such paper was endorsed him 
the extent only the excessive 


Present Law 

officer and director 
any bank shall held personally 
liable for all excessive loans made 
his bank, such amount 
such loan may excess the 
amount limited law, and his lia- 
bility thereon shall the same 
though such paper was endorsed 
him, but the extent 
the excessive amount. 


amount. 


will seen that, under the 1909 law, only active officers the 
bank were liable for the excess, and that there were clearly two liabilities 
defined: (a) general liability for the excess; and (b) liability 
indorser. Section 1768, Rev. Code 1919, defines the liability in- 
dorser follows: 

person, not otherwise party instrument, places 
thereon his signature blank before delivery, liable indorser 
accordance with the following rules: 

the instrument payable the order third person 
liable the payee and all subsequent parties. 

the instrument payable the order the maker 
drawer, payable bearer, liable all parties subsequent 
the maker drawer. 

signs for the accommodation the payee, liable 
all parties subsequent the 


After careful study the 1909 law, are the opinion that the 
liability (b) was added for the purpose making such liability available 
persons whom the note might negotiated, and that the Legisla- 
ture wise intended liability (b) definition liability (a), 
nor modification it. 

But contended respondents that all this now changed 
said section 8990, and that now there but one liability, viz., the liability 
indorser; and that, inasmuch there are allegations the 
complaint showing presentment, dishonor, and notice dishonor the 
paper, liability the part respondents shown. Respondents, 
effect, interpret the clause, ‘‘and his liability thereon shall the same 
though such paper was indorsed said section 8990, though 
read ‘‘but his liability thereon shall only the same though such 
paper was indorsed him.’’ the language Mr. Justice Suther- 
land, Michaelson United States, Ct. 18, Ed. ——: 


subvert the plain intent and good sense the statute. And this made 
clear the history leading and accompanying the enactment.’’ 
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here the interpretation contended for would denature the statute. 
And, while upon first examination the present statute, disconnected 
from the previous legislation, that interpretation might considered 
plausible, yet, view the history the legislation above set forth, 
cannot concur such interpretation. The first part the section 
clearly creates liability for the amount the excess, and, our 
opinion, the latter clause above quoted does not define limit such 
express liability. think the Legislature 1915 and the Code Com- 
mission 1919 intended continue the double liability created the 
law 1909, viz.: (a) immediate liability for the excess upon the 
making excessive loan; and (b) secondary liability in- 
dorser available the holder the note whom has been negotiated. 

also contended respondent that, because the first four 
words said section 8990, ‘‘every officer and director,’’ one liable 
unless both officer and director. might dispose this 
tention reference the rule that, upon joint demurrer, the com- 
plaint, good against one defendant, will held good against all. 
the contention clearly devoid merit, not dispose the 
above ground. are clearly the opinion that the liability for the 
excess attaches every officer and every director. 

The order appealed from reversed. 


DEPOSIT PROCEEDS SALE MORT- 
GAGED PROPERTY SOLD WITHOUT 
CONSENT MORTGAGEE 


State rel. Davis, Atty. Gen. Brown County Bank Long Pine, 
Supreme Court Nebraska, 200 Rep. 866 


bank receiving the proceeds sale cattle which another 
bank held valid mortgage, with knowledge that the sale was made 
without the knowledge consent the mortgagee, liable the 
mortgagee for the amount the deposit, and upon the insolvency 
the bank the mortgagee has the right enforce payment from the 
guaranty fund certificate deposit issued the mortgagor for 
the amount the deposit question. 


Proceedings the State, the relation Clarence Davis, 
Attorney General, against the Brown County Bank Long Pine and 
another, which the Stock Yards National Bank South Omaha filed 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 330. 
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its claim with receiver the named defendant for payment from the 
guaranty fund certificate deposit. From order denying re- 
covery, the claimant appeals. Reversed, with directions. 

Morsman, Maxwell Haggart, Omaha, for appellant Stock Yards 
Nat. Bank South Omaha. 

Spillman, Atty. Gen., and Harry Silverman, Asst. Atty. Gen., 
for the State. 

Wm. Ely, Ainsworth, and Skiles, Lincoln, for ap- 
pellee Parker. 


MORRISSEY, J.—Appellant, the Stock Yards National Bank 
South Omaha, filed its claim with the receiver the Brown County 
Bank, Long Pine, praying payment from the guaranty fund 
certificate deposit issued December 23, 1920, the Brown County 
Bank the sum $7,400 payable June 1921, with interest per 
cent. per annum, payable Sandy and him indorsed and 
delivered appellant. There was another item presented the claim 
filed, but not involved this appeal and need not further noted. 

The issues were presented the district court for Brown county. 
The court allowed the certificate general claim against the bank 
issue, but denied appellant the right recover from the guaranty fund. 
From the order denying recovery from the guaranty fund, claimant has 
appealed. 

There little dispute the facts. 1919, and for long time 
prior thereto, the Brown County Bank conducted banking business 
Long Pine, Nebraska, and the Stock Yards National Bank conducted 
banking business South Omaha, Nebraska, and was the correspondent 
bank that city for the Brown County Bank. June, 1919, the 
Brown County Bank requested the Stock Yards National Bank dis- 
count for promissory note for $33,000 which had been executed 
Sandy and which was payable the president and cashier the 
Brown County Bank. The officers the Brown County Bank repre- 
sented the claimant that this note was secured chattel mortgage 
all the cattle then owned Mr. Sandy and that the security was 
sufficient cover the amount the note. After some correspondence, 
the claimant discounted this note and placed the proceeds the credit 
the Brown County Bank. the fall 1919, without the consent 
knowledge claimant, Sandy shipped considerable number the 
cattle covered the chattel mortgage South Omaha where they were 
sold through South Omaha commission firms. These sales amounted 
$7,409.86. The money thus realized from the cattle was deposited, ac- 
cording custom prevailing South Omaha, the commission firms 
the Stock Yards National Bank, that bank being the local corre- 
spondent the Brown County Bank. Briefly, the method followed 
the commission companies making settlements and deposits fol- 
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lows: The commission firms keep file cards furnished the Omaha 
banks showing the Omaha bank with which each country bank the 
territory does business. When commission firm has money remit, 
the case the shipment heretofore mentioned, makes out slips 
triplicate and takes these slips together with its own check the proper 
Omaha bank; the collection clerk the bank puts the bank stamp 
each the slips; then gives the duplicate the commission firm and 
gives the triplicate and the original the bank bookkeeper; the book- 
keeper forwards the original the country bank and preserves the 
triplicate for his own bank records from which make his state- 
ment the transaction with the country bank. This method was fol- 
lowed handling the money realized from the sale the Sandy cattle 
and the money was thus deposited the Stock Yards National Bank. 
The went through the claimant bank the ordinary routine 
business; the original slips were sent the Brown County Bank and 
that bank was advised that the credit should made the Sandy ac- 
count, which was done, and Sandy was subsequently permitted check 
out the amount. Subsequent these transactions, the $33,000 note 
executed Sandy fell due. partial payment had been made thereon, 
but the fund did not come from the sale any the chattel security. 
The managing officers the claimant, being without knowledge the 
cattle shipment made Sandy, took renewal note cover the amount 
remaining unpaid, wit, $29,000. This note was subsequently renewed 
and new chattel mortgage executed covering all the cattle owned 
Sandy and purporting include all the cattle covered the original 
mortgage, notwithstanding the fact that many these cattle had been 
sold the South Omaha stock yards the fall 1919. The record 
clearly shows that the officers the Brown County Bank, who had in- 
dorsed the original note and negotiated claimant, had full knowl- 
edge this fact when the renewal mortgage was made. And when the 
Brown County Bank received the advices credit the account Sandy 
with the amount realized from the sales the cattle, its officers knew, 
ought have known, the source the fund and they knew that claimant 
did not have such knowledge. Instead advising claimant the facts, 
they assisted concealing the transactions and inducing claimant 
take renewal notes and mortgages purporting cover cattle which had 
been sold and the proceeds the sale deposited their bank. soon 
claimant discovered the facts the sale the cattle and the de- 
posit the fund the Brown County Bank, demanded payment 
that bank. 

The president the Brown County Bank does not directly admit 
that acknowledged the liability his bank for the fund, but that 
the purport his testimony. The representative claimant who made 
the demand testified unequivocally that the liability the Brown 
County Bank was admitted its officers, but that they stated him 
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that the bank did not then have cash hand repay the sum de- 
manded, and that, because this fact, agreement was reached under 
which the bank issued Sandy the certificate here suit and Sandy 
indorsed the certificate claimant, and was accepted claimant 
settlement the deposit its money realized from the sale the 
mortgaged cattle. 

urged the attorneys for the receiver that claimant had pos- 
session the fund and sent the same the Brown County Bank with 
advice place the same the credit Sandy, and that the Brown 
County Bank simply acted accordance with this advice, and, there- 
fore, claimant chargeable equally with the Brown County Bank with 
knowledge the source the fund. The argument appealing, but 
the transactions must judged the light all the facts disclosed. 
The officers the Brown County Bank had full knowledge the source 
the fund, and their connection with the transaction from the begin- 
ning the negotiations for the discount Mr. Sandy’s original note 
down and including the renewals was such that they must con- 
held have known that the cattle were sold without the 
edge consent the mortgagee; that the security was inadequate 
pay the note; that Mr. Sandy’s resources were then about exhausted, and 
that they, the indorsers the note, well the Brown County Bank, 
were the verge financial failure. experienced bankers they 
knew that credit slips pass through large institution, such claimant, 
part the routine, handled clerks who have part the man- 
agement the bank, and that the regular course business the 
entries would not noted the officers having the control and man- 
agement the institution. The entries made the clerks claimant, 
who were merely charged with the ministerial duty making entries, 
did not charge the bank with knowledge the transactions, the ab- 
sence any showing that these clerks imparted the knowledge they ac- 
quired any officer the bank, that was their duty do. 
Pomeroy, Equity Jurisprudence (4th Ed.) 668; Indemnity Co. 
Am. Dee. 115. 

When the Brown County Bank received the proceeds the sale 
the mortgaged property with knowledge that was created un- 
authorized sale Sandy’s cattle, could not rightfully pay out the 
fund except order its true owner. Alter Bank Stockham, 
Neb. 223, 667. said this court the body the 
opinion Bank Stockham Alter, Neb. 359, 300: 


well known equitable principles, the defendant bank, having 
received the proceeds the sale the mortgaged property with notice 
plaintiffs’ mortgage lien and prior claim thereon, could held and 
charged trustee such funds for the use and benefit the plain- 
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Under the facts disclosed, the ownership the fund the Stock 
Yards National Bank beyond dispute. The same may said its 
deposit the Brown County Bank. The owner the fund had the 
right demand its payment. did so; but, failing receive the same 
money, accepted the certificate deposit which is, fact, only 
acknowledgment the deposit. The status neither party was changed 
the issuance the certificate, and, under the repeated holdings 
this court, appellant entitled the allowance his claim and have 
the same paid from the guaranty fund. State American State Bank 
(Neb.) 199 21; State American State Bank (Neb.) 199 
501; State Farmers’ State Bank (Neb.) 199 812; Vavra 
Claridge (Neb.) 199 834. 

The judgment the district court reversed and the cause re- 
manded, with directions enter judgment accordance with this 
opinion. 

Reversed, with directions. 


PERSON HOLDING BANK STOCK COLLAT- 
ERAL NOT LIABLE STOCKHOLDER 


Duke Madill, Supreme Court Washington, 230 Pac. Rep. 631 


The constitution the State Washington provides that every 
stockholder banking corporation shall personally liable for 
all debts the corporation contracted while stockholder, 
the extent the par value his stock, addition the amount in- 
vested the stock. Washington statute provides that 
holding stock executors, administrators, guardians trustees, 
such relation trust shall appear the stock certificate and the 
books the corporation, collateral security pledge, shall 
not personally liable stockholders.’’ Under this statute per- 
son holding stock collateral security not subject the liability 
imposed upon stockholders the constitution, even though ap- 
pears the stock certificate and the books the bank the 
real owner. 


Action John Duke and others against Madill and wife. 
Judgment for plaintiffs, and defendants appeal. and re- 
manded. 

Carkeek, McDonald, Harris Coryell, Seattle, for appellants. 

Guy Kelly, Thomas MacMahon, and Oakley, all Tacoma, 
for respondents. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1193. 
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FULLERTON, J.—The respondent Duke, the supervisor bank- 
ing having charge the liquidation the Scandinavian American Bank 
Tacoma, insolvent banking corporation, brought this action against 
the appellants, Madill, stockholders the bank named, recover 
upon the superadded liability imposed stockholders banking cor- 
poration article 12, 11, the state Constitution and the act 
the Legislature commonly known the Banking Act. Laws 1917, 
290, 35. The supervisor recovered the court below, and the ques- 
tion presented the appeal whether the interests which the ap- 
pellants had the shares are sufficient charge them with liability. 

The facts material the question involved are substance these: 
The banking corporation named was found insolvent, and was 
taken over for liquidation the predecessor interest the present 
supervisor banking, January 15, 1921. Prior November 20, 
1920, the bank had issued certificate for ten shares its stock one 
Boggess. Boggess subsequently assigned and delivered the stock 
one Smith, although transfer thereof was made the bank’s 
books. November 20, 1920, the appellants made loan Smith 
$1,000, payable days, and took from Smith assignment the 
stock collateral security. the same day they forwarded the stock 
the bank and requested that transferred the books the 
bank the appellant Madill. The bank complied with the request 
accepting surrender the existing certificate and issuing Madill 
new certificate. notice was given the bank the collateral nature 
the ownership, nor did acquire such notice prior its failure. Be- 
tween the time the transfer Madill and the time its failure, and 
while the stock stood the name Madill the absolute owner, the 
bank ineurred large indebtedness, many times excess the par 
value the stock. 

further appears that the loan was not paid its maturity, nor 
afterwards, and that the whereabouts Smith was not known the 
time the hearing. 

The article the Constitution before cited reads follows: 


stockholder any banking insurance corporation joint- 
stock association shall individually and personally liable equally and 
ratably, and not one for another, for all contracts, debts, and engage- 
ments such corporation association accruing while they remain 
such stockholders, the extent the amount their stock therein 
the par value thereof, addition the amount invested such 


The section the statute which reference has been made contains 
the substance the constitutional provision, and this further provision, 
namely 

holding stock executors, administrators, guardians 


trustees, such relation trust shall appear the stock certificate 
and the books the corporation, collateral security pledge, 
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shall not personally liable stockholders, but the assets and funds 
the hands such trustees constituting the trust shall liable the 
same extent the testator, intestate, ward, person interested such 
funds would be, living competent act, and the person pledging 
such stock shall deemed stockholder and liable under this section.’’ 


The first disagreement the parties over the construction the 
statute quoted. the respondents’ contention that the qualification 
put upon the limitation contained therein applies well persons 
holding stock collateral security, pledge, does persons 
holding stock executors, administrators, guardians, trustees. But 
agree with the appellants that this not its natural meaning. The 
statute not ambiguous. written, the qualification plainly ap- 
plies holders stock the last-mentioned capacity, and only 
the principle that the Legislature did not its language express 
its intent that the courts can give different meaning. Looking 
the statute with this latter thought mind, may that very sub- 
stantial reason will readily occur why the Legislature would require 
executors, administrators, guardians, trustees holding stock have 
the relation trust appear the stock certificate and the books 
the corporation order escape personal liability, and not make the 
same requirement persons holding stock collateral security 
pledge. But this alone not enough enable the courts interfere. 
The reasons for legislative enactment wholly with the Legislature, 
and, their language clear, and the enactment within the power 
the Legislature, the courts must give effect written, not- 
withstanding they may not readily gather the legislative motive. 

said further that give the statute the foregoing interpretation 
render violative the constitutional provision. But cannot 
conclude. will observed that the Constitution does not define 
the meaning the term ‘‘stockholder.’’ was course known the 
framers and adopters that instrument that holders apparently 
unlimited capacity would actually hold qualified and limited 
The obvious deduction from this that the framers the 
Constitution intended that the actual stockholder should bound. 
There here then room for legislative action. will not doubted 
that within the province the lawmaking power declare whether 
the apparent the real owner such stock shall bear the burdens im- 
posed its ownership and the Legislature the present enactment has 
done more than this. has declared that between the holder 
stock pledged collateral security and the pledgor the stock, ‘‘the 
person pledging such stock shall deemed stockholder and liable 
the superadded liability the constitution and statute impose, and this 
without regard the question whether not the pledgee has caused 
himself appear the stock certificate and the books the bank 
the real owner. 
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The respondent makes further argument which invokes the 
doctrine estoppel. think, however, that this beside the ques- 
tion. The lawmaking body, acting within its constitutional powers, has 
seen fit declare who liable under such circumstances, and the courts 
are not liberty declare different rule. 

The judgment reversed, and the cause remanded enter judg- 
ment favor the appellants, defendants below. 


AGREEMENT BORROWER GIVE BANK 
PRESIDENT PERSONAL CONSIDERATION 
FOR LOAN BANK’S FUNDS UNEN- 
FORCEABLE 


First National Bank Miami Vantage Mining Co., Supreme Court 
Oklahoma, 231 Pac. Rep. 266 


Dixon, the president bank, loaned Clapp, $18,000 the 
bank’s funds enable Clapp make the cash payment upon the 
purchase price 751 shares the stock the defendant mining 
company. was agreed between Clapp and Dixon that Dixon 
would make the loan and protect Clapp against call for payment 
until the dividends accruing upon the 751 shares were sufficient 
make deferred payments $28,500 with interest, and pay the 
$18,000 with interest, Clapp would transfer Dixon 150 shares 
stock the mining company. This agreement was made without the 
knowledge the other officers the bank. Dixon performed his 
part the contract, but the stock was not transferred him. 
Subsequently, number judgment creditors Dixon brought this 
action for the discovery assets and accounting, and named the 
mining company and Clapp among the defendants. appeared 
that the accumulated dividends the 150 shares, which Clapp had 
agreed transfer Dixon, were sufficient satisfy the judgments 
against Dixon. was held that the contract between Dixon and 
Clapp was against public policy, and, therefore, unenforceable. Con- 
sequently, judgment for the defendants was affirmed. 


Action the First National Bank Miami against Geo. Dixon, 
Vantage Mining Co., Clapp, Ennis and another. From 
judgment for plaintiff, the named defendants and cross-petitioner 
Dixon appeal. Affirmed. 

Kornegay Probasco, Vinita, Vern Thompson, Miami, Clyde 
Morsey and Robson Bayless, all Claremore, and Wilson, 
Miami, for plaintiffs error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 294. 
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Wallace, Miami, and Haywood Scott, Joplin, Mo., for 
defendants error. 


RAY, C.—This suit number judgment creditors George 
Dixon, former president the Miami State Bank, for the discovery 
assets and accounting. The Vantage Mining Co., Clapp, 
Ennis and Sharpe were joined defendants. alleged 
that Dixon entered into joint adventure with Clapp, Ennis and Sharpe 
for the purchase the controlling interest the Vantage Mining Co., 
and that, result that adventure, profits had Dixon 
which were being held Clapp and the mining company. Dixon an- 
swered admitting the correctness the judgments, and cross- peti- 
tion against the other defendants pleaded oral contract with Clapp, 
Ennis and Sharpe, and prayed that adjudged the owner 
151 shares stock the Vantage Mining Co. and the dividends accrued 
and accruing thereon, and that much thereof necessary applied 
the satisfaction the judgments. The other defendants answered 
the petition, and the cross-petition Dixon, general denial, and 
pleaded the statute frauds. The court, the request the parties, 
made special findings fact and conclusions law. The findings 
fact, which are sustained the evidence, are, substance, that the 
July, 1919, Clapp bought 751 shares controlling interest) 
the stock the Vantage Mining Co. for which agreed pay $18,- 
000 cash, and $28,500 deferred payments, $3,000 days and 
$3,000 each days thereafter, except the last payment, which was 
$1,500. Clapp borrowed from Dixon, the funds the bank, the 
$18,000 make the cash payment, for which executed two notes 
the Miami State Bank, one for $8,000 due days from date, secured 
148 shares stock the Vantage Mining Co. which was carried 
the Miami State Bank part its assets. The other note was for 
$10,200, due days from date, secured 100 shares the Moberly, 
Mo., State Bank, the book value $22,500. This note was im- 
mediately indorsed without recourse, Dixon, and then indorsed 
Dixon and transmitted bank Kansas City, where Dixon had 
for discount. the time the loan was made, was agreed be- 
tween Clapp and Dixon that Dixon would make the loan and protect 
Clapp against call for payment until the dividends accruing upon the 
751 shares were sufficient make the deferred payments $28,500, in- 
terest and costs purchase, and sufficient pay the $18,000 and in- 
terest, that Clapp would transfer Dixon 150 shares the stock the 
Vantage Mining Co. This agreement between Clapp and Dixon was 
made without the knowledge the other officers the Miami State 
Bank. The $10,200 note was never carried part the assets 
the Miami State Bank, but was renewed from time time through the 
Miami State Bank and indorsed Dixon, someone for him, and held 
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the Kansas City Bank for more than year, but, upon the last re- 
newal, was discounted the Miami State Bank bank Muskogee 
which required Clapp pay the note January, 1921. The $8,000 
note was renewed from time time and carried the Miami State 
Bank until about April, 1921, when Dixon, who was then longer con- 
nected with the bank, for the purpose carrying out his agreement 
with Clapp, induced his wife buy it. She carried this note until paid 
Clapp through the Miami State Bank, where she had placed for 
collection. this manner Dixon substantially complied with his agree- 
ment with Clapp. The accumulated dividends upon the 150 shares, 
which Clapp agreed transfer Dixon, are sufficient satisfy the 
judgments against Dixon. 

The trial court concluded matter law that the contract be- 
tween Clapp and Dixon contravened public policy and was therefore un- 
enforceable and entered judgment for the defendants Clapp, Ennis and 
the Vantage Mining Co. From this judgment the plaintiffs, interveners, 
and the defendant and cross-petitioner, Dixon, have appealed. 

argued plaintiffs error that this was completed contract, 
and numerous authorities are cited which hold that where illegal 
contract has become completed contract, one the parties will not 
permitted hold the profits the exclusion the other. With the 
contention that this completed contract cannot agree. While 
Dixon had substantially complied with the contract, Clapp had complied 
with part it, but, the contrary, had refused so. Clapp 
had transferred the shares stock had agreed do, would have 
been completed contract. such after transfer the shares, 
would not have been permitted withhold the profits, but would 
have been required account, for the reason that would not have been 
necessary prove the illegal contract. These creditors stand the 
shoes Dixon. Their right recover depends upon Dixon’s right 
recover. They cannot recover simply because dividends have accrued 
sufficient pay the judgments. Dixon’s suit his cross-petition is, 
effect, suit for the specific performance the contract, and, 
action for performance, the whole contract before the court 
for consideration. For this reason think the authorities cited are 
not applicable. 

this enforceable contract? think not. seeking the source 
policy, affects this case, unnecessary look beyond 
the banking law this state. the public interest banking this state 
regulated law with bank commissioner see that the laws are 
complied with. The law provides that bank shall employ its moneys, 
directly indirectly, trade commerce, buying selling goods, 
chattels, wares, merchandise. active managing officer any bank 
permitted borrow, directly indirectly, money from the bank with 
which connected. the duty the board directors remove 
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any officer the bank found the bank commissioner dishonest, 
reckless incompetent. The managing officers every bank are re- 
quired make least four reports each year the bank commissioner, 
and making false reports made felony. contended plaintiffs 
error that, making the loan Clapp, Dixon did not agree lend 
the money the bank, but only agreed secure the money for Clapp 
the use his credit; but the fact remains that secured the money 
directly from the bank which was president, and least $8,000 
the money lent conceded have been the money the bank. The 
other $10,200 was first advanced the bank and reimbursed dis- 
counting the note bank Kansas City. That note finally came 
back the bank and, after Dixon was longer connected with it, was 
discounted bank Muskogee and that bank finally collected. 
When Dixon, executive officer the bank, carrying out his 
agreement with Clapp lend him the money and, consideration 
therefor, addition the interest received the bank, was 
receive 150 shares the Vantage Mining Co. for his personal profit, 
was, effect, employing the moneys the bank securing for himself, 
his personal profit, the 150 shares stock and the dividends that 
might clear that this transaction could not have stood 
the test being reported the bank commissioner one the bank’s 
reports. What must have been the action the bank commissioner 
this transaction had been reported its entirety while the bank was 
existence? That report, truthful, would have shown that one the 
executive officers the bank, wit, the president, had entered into 
private agreement with the purchaser majority stock mining 
corporation the terms which had lent $18,000 the bank’s 
money for period days with agreement protect that loan 
against call for payment until the production the mine had paid the 
entire purchase price, and that, consideration therefor, was re- 
ceive for his personal profit one-tenth the capital stock the mining 
company, together with its accumulated dividends, and that, order 
make the loan from the funds the bank, was necessary take two 
notes, that one could indorsed and discounted other banks 
order make appear that the banking laws had not been violated 
lending greater sum one man than the law permitted. That limita- 
tion the amount which may lent one person was for the pro- 
tection the bank the interest the public. Could the bank commis- 
sioner have approved such report showing that the bank was being 
operated required law, would have been compelled make 
such finding dishonesty, recklessness, incompetency have 
required the board directors remove him from the office presi- 
dent? The position the executive officer bank one trust. 
The public welfare intimately connected with the welfare the 


banking imstitutions the country that the strictest fidelity that 
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trust required. not important that the bank lost nothing the 
transaction. 


question whether contract against policy must 
determined its purpose and tendency, and not the fact that 


think the contract upon which plaintiffs error rely against 
policy and not enforceable. 
The judgment should affirmed. 


PRIVATE SALE SPECULATIVE CORPORATE 
STOCK NOT PROHIBITED THE 
BLUE SKY LAW 


Gillespie Long, Supreme Court Alabama, 101 So. Rep. 651 


The sale speculative corporate stock the rear the pur- 
chaser’s store the presence one but the parties and the pur- 
chaser’s nephew does not constitute violation the Alabama Blue 
Sky Law. 


Long sues Gillespie recover damages for the unlawful 
sale defendant plaintiff speculative stock. Judgment for plain- 
tiff, and defendant appeals. Transferred from Court Appeals under 
section page 450, Acts 1911. Reversed and rendered. 

London, Yancey Brower, Birmingham, for appellant. 

David Anderson, Birmingham, for appellee. 


THOMAS, J.—The cause was tried before jury counts and 
the complaint amended. Count amended alleges that de- 
fendant sold plaintiff stock corporation which was speculative, and 
that said corporation had not complied with the statutes relating the 
sale speculative securities. Count the complaint amended was 
for money had and received. 

Defendant pleaded, short, consent the general issue, with leave 
give evidence any matter which, well pleaded, was admissible, 
the statute limitations one year and the statute frauds. 

Pertinent provisions the Blue Sky Law are sections and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 158. 
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shall unlawful hereafter for any person, co-partnership, as- 
sociation corporation (hereinafter called the promoter), either 
principal through brokers agents, for any broker, agent other 
person, sell offer for sale this state means any advertise- 
ment, circulars prospectus, any other form offering, 
any speculative securities unless there first shall have been filed with the 
president the commission and approved him: (1) copy the 

act shall not apply the owner any speculative security 
who not the maker issuer thereof, who shall acquire and sell the 
same for his own account good faith the usual and ordinary course 
business, and not for the direct indirect promotion any enter- 
prise scheme within the purview this act. Repeated successive 
sales any such speculative security securities shall prima facie 
evidence that the claim ownership not bona fide, mere shift 
devise [device] evade the provisions this act: Provided, that this 
act shall apply brokers and stock exchangers and members thereof 
engaged the purchase, handling sale the market speculative 
securities, either owners for 
Acts, Special Session 1920, pp. 61, 70; parte Morgan (Ala. Sup.) 
100 So. 462. 


The constitutionality the statute has been upheld this court. 
has further been declared that the statute did not apply private 
sales speculative securities. Robertson Club, 210 Ala. 460, 
So. 272; State Skinner (Ala. App.) 101 So. 327; Raynard State, 
Ala, App. 281, So. 723. 

There was evidence public offering. Plaintiff’s testimony 
this question was that the sale was made the rear store; 
one being present except the parties and plaintiff’s nephew. Under 
the definition public offering contained the act, and the reasonable 
interpretation thereof, the statute could not held apply the 
transaction made the basis the suit. Ala. Co. Doyle 
(D. C.) 210 173. The sale, offering for sale, the speculative 
securities was not accomplished either the means designated 
the statute—by advertising, circulars prospectus, some 
other form offering—and was not directly indirectly the 
promotion such enterprise within the purview the statute. The 
general affirmative charge requested defendant should have been 
given. See definition ‘‘promoted.’’ 250, 282; Black’s 
Law Dict. 952. 

The judgment the circuit court reversed, and judgment here 
rendered for defendant. 

Reversed and rendered. 


General and 


Questions Based Banking Decisions Published 


the March Issue This Magazine 


The questions given below are based the decisions and 
articles published the March issue The Banking Law 
Journal. After each question given the page the March 
issue where the answer the question may found. 


Checks 


person takes check after dishonor. action the check 
may the maker set against the holder defense which could have 
set against the payee? (See March issue, page 217, for answer.) 


person deposits with bank for collection check which the 
bank forwards correspondent bank. Because the latter’s neg- 
ligence the collection lost. Which bank liable the owner the 
check? (See March issue, page 163, for answer.) 


person intending make gift money his niece gives her 
check but dies before the check cashed. Can the payee enforce pay- 
ment the check? (See March issue, page 165, for answer.) 


person issues check against funds. The check given 
for portion existing indebtedness. the issue the check 
under the California Bad Check Law? (See March issue, page 
210, for answer.) 


draft payable Smith, and stolen from the mail 
presented the bank person claiming Smith. The bank 
refuses cash but accepts for collection and gives him receipt 
stating that letter advice only and not construed creat- 
ing any Subsequently, the receipt presented the bank, 
which forwards the bank. The latter sends the bank its 
check, payable the order Smith. The impostor indorses 
the check, and the bank collects and pays the proceeds him. 
the bank entitled recover the amount the check from the bank? 
(See March issue, page 187, for answer.) 


person draws check certain bank, payable his own 
order, and indorses and delivers the bank. The latter bank 
credits his account with the amount the check, and thereafter 
draws against the account. The bank transfers the check indorse- 
ment the bank, which pays out the amount the check for the 
account the bank. action the check brought the bank 
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the drawer contends that not liable because the bank not pur- 
chaser the check but merely received for collection. the bank 
entitled recover? (See March issue, page 224, for answer.) 


person receives from meat company check for the purchase 
price certain merchandise and deposits bank. The bank sends 
correspondent, and finally presented the drawee bank, 
which marks paid, charges the amount thereof the drawer’s ac- 
count, and payment issues draft another bank. The draft 
not paid, and the bank which drew fails. Subsequently, the amount 
the check back the account the meat company and the 
check returned the payee. This done without the company’s 
knowledge. Can the payee recover the amount the check from the 
company? (See March issue, page 229, for answer.) 


Deposits 
bank receives from depositor who indebted deposit 
trust. The depositor then becomes insolvent. Has the bank the right 
set off the deposit against the depositor’s indebtedness? (See March 
issue, page 198, for answer.) 


person gives bank check for $6,000, and receives re- 
turn certificate deposit for like amount. The check paid 
full and the bank receives the proceeds full. Does the certificate rep- 
resent deposit within the protection the Bank Guaranty Law? 
(See March issue, page 173, for answer.) 


10. person opens account his own name. Subsequently, 
when making deposit writes the deposit slip the word 
after his name. There evidence that the depositor one time in- 
tended use the money deposit pay for the education two 
nephews. Are these facts sufficient establish gift the deposit 
favor the nephews? (See March issue, page 213, for answer.) 

11. joint account opened the names man and his wife. 
The passbook issued them states that the funds deposited the ac- 
count are the joint property the parties, and that ‘‘either au- 
thorized, under any sign checks for the withdrawal 
funds, whole part.’’ Subsequently, deposits are made and 
checks drawn both parties. Upon the death the husband the 
wife entitled the entire amount deposit? (See March issue, page 
237, for answer.) 

12. person employed sell commercial paper for chemical 
deposits $1,000 bank. later sells one the 
notes the bank, and agrees allow the $1,000 deposit remain 
the bank long holds any the company’s paper. After the 
bank has indorsed and transferred the note customer, the depositor 
draws check against his deposit, but payment refused for want 
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sufficient funds subject check. the depositor entitled succeed 
action recover the amount the deposit? (See March issue, page 
174, for answer.) 


Overdrafts 


13. depositor who indebted his bank overdraft makes 
deposit his Has the bank the right apply the deposit 
the satisfaction the overdraft and refuse pay checks subsequently 
drawn the depositor? (See March issue, page 175, for answer.) 


14. person indebted bank overdraft deposits 
mercial paper for collection. May the bank apply the proceeds the 
paper satisfaction the indebtedness? (See March issue, page 
176, for answer.) 


15. bank has knowledge that deposits made depositor 
his own name belong third person. May the bank apply the de- 
posits discharge the depositor’s individual indebtedness it? 
(See March issue, page 176, for answer.) 


16. bank has actual knowledge that least part the funds 
deposited customer belong third party. What must the bank 
before appropriating the pay overdraft? (See March 
issue, page 176, for answer.) 


depositor’s account overdrawn his agent. Has the bank 
the right recover from the depositor? (See March issue, page 177, 
for answer. 


18. bank pays check the ordinary coures business one 
who has received and presented good faith. The depositor’s ac- 
count overdrawn the payment. Can the bank recover the money 
from the person receiving payment? (See March issue, page 179, for 
answer. 


19. Where money fraudulently obtained from bank over- 
draft may the bank recover from person who has not received 
good faith and given value therefor? (See March issue, page 182, for 
answer. 


20. person having two accounts the same bank overdraws one 
them. the bank entitled charge the overdraft against the other 
account? (See March issue, page 182, for answer.) 


21. The holder check deposits his account the drawee 
bank, which his account with the amount the check. Sub- 
sequently, discovered that the check overdraft check. Can the 
bank charge the amount the check against the account the de- 
positor? (See March issue, page 184, for answer.) 


22. agent lumber company draws check against the com- 
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pany’s account, payable the company, and mails the company’s 
main office. The drawee bank pays the check although the company’s 
account thereby overdrawn the sum $3,500. Payment made 
pursuant arrangement whereby the bank agreed lend the agent 
$3,500 that might able cover certain and 
settle with his principal. Upon failure the agent furnish security 
for the loan, the bank sues the company recover the amount the 
overdraft. the bank entitled recover? (See March issue, page 
191, for 


Miscellaneous 


23. Kentucky are fiduciaries permitted invest trust funds 
real estate? (See March issue, page 227, for answer.) 


24. What the penalty imposed upon national banks for charging 
receiving usurious interest? (See March issue, page 208, for answer.) 


25. bank which has advanced customer money purchase 
induces certain company take the cotton consignment and 
guarantees the company against any losses account the transaction. 
The company pays the bank the amount advanced its cus- 
tomer. the guaranty within the powers the bank? (See March 
issue, page 205, for answer.) 


26. note provides for payment the makers attorney’s fees 
and all costs collection case payment not made maturity. 
the note negotiable? (See March issue, page 167, for answer.) 


27. person executes note representative capacity without 
authority The payee takes the note with knowledge that was 
executed without authority. Can enforce against the person who 
executed it? (See March issue, page 219, for answer.) 


28. person purchases steel granary from silo company and 
gives his note payment therefor. The note indorsed and delivered 
bank, which pays full value for it. The bank knows the nature 
the business the silo company, but does not know any defect 
the granary. The granary proves worthless because defect. 
Can the bank enforce the note against the maker? (See March issue, 
page 234, for answer.) 


29. action against the payee and indorser certain notes 
secured lien real estate the plaintiffs contend that the defendant, 
promising pay the notes, waived protest and notice protest. 
The only evidence such promise that the defendant told the makers 
the notes before any them became due, that would take the land 
back and pay off the notes could raise the money. such evidence 
sufficient prove waiver protest and notice? (See March issue, 
page 203, for answer.) 
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VALUATION INDUSTRIAL SECUR- 

ITIES—Prentice-Hall, Fifth Avenue, 
New York City, has published new 
volume, “Valuation Industrial Securi- 
ties’ Ralph Eastman Badger, Ph.D. 
the Department Economics, Brown 
University. The volume presents the prin- 
ciples needed arrive independent 
judgment regarding the values 
securities, whether actively traded 
not. The factors which are responsible 
for the differences between security prices 
values are demonstrated 
through clear-cut cases. Both the appraisal 
process and the good-will methods valua- 
tion are compared. 
stated the preface, the volume 
ports prepared the author the valua- 
tion securities closely owned corpora- 
tions for inheritance tax purposes. 

The author undertakes, however, gen- 
eralize the material such manner 
give the every-day investor certain prin- 
help him arriving his in- 
dependent judgment regarding the values 
industrial securities. The book also 
adopted for use advance courses in- 
vestments and corporation finance. 

idea the scope the book may 
chapter headings: Chap. Methods 
Appraising Property Values: Industrial; 
Chap. II, Service Corporations 
Present Different Problem Value; 
Chap. III, Methods Utility 
Valuation; Chap. IV, Bond Valuation: 
Investment Bonds; Chap. Bond Valua- 
tion: Speculative Bonds; Chap. VI, Spec- 
ulative Bonds Further Considered; Chap. 
VII, Valuation Preferred Stocks: In- 
vestment Issues; VIII, Valuation 
Preferred Stocks: Speculative Issues; 
Chap. IX, Valuation Preferred Stocks; 
Speculative Issues Further Considered; 
Chap. Common Stock Earnings Defined; 
Chap. XI, Capitalization Rates for Com- 
mon Stocks; Chap. XII, Risk Factors 
Affecting Capitalization Rates for Com- 
mon Stock; Chap. XIII, Book Value vs. 
Market Value Common Stocks; Chap. 
XIV, Good-Will and Security Vaulation. 

Throughout the book, number deci- 
sions the State and Federal Courts 
dealing with the valuation securities 
are referred to. index and_ six 
appendices complete the book. The book 
contains 200 pages and the price $5. 


GODDARD’S CASES AGENCY— 
The West Publishing Co., St. Paul, Minn., 
has published second edition God- 
dard’s Cases Principal and Agent and 


Master and Servant. This one the 
American Casebook Series issued the 
West Publishing Company. 
was referred and described review 
Richard’s Cases Corporations, pub- 
lished the March issue the Journal. 

the first edition Goddard’s Cases 
effort was made cover 
the subject Master and Servant. The 
eases dealing with this branch the law 
are included the new edition. 

The author Edwin Goddard, Pro- 
fessor Law the University Michi- 
gan. The book divided into four parts 
follows: Part The Relation; Part 
II, The Authority; Part III, Effects and 
Consequences the Relation; Part IV, 
Statutes. 

Appendix included the English 
Employers’ Liability Act 1880 and the 
Michigan Workmen’s Compensation Act. 

The book, which contains 950 pages, 
bound dark green buckram 
price $5.50 per copy. 


GILMORE’S CASES PARTNER- 
SHIP—The West Publishing Company 
St. Paul, Minn., has published new edi- 
tion Gilmore’s Cases Partnership, 
with 1924 Supplement Professor Wil- 
liam Britton the University 
nois Law School. This book also one 
the West Publishing Company American 
Casebook Series. 

The book divided into the following 
ten chapters: Chap. What Constitutes 
Partnership; Chap. The Creation 
Partnership; Chap. The Nature and 
Characteristics Partnership; Chap. 
The Nature, Extent and Duration Part- 
nership Liability; Chap. The Power 
Partners; Chap. Rights and Duties 
Partners Inter Se; Chap. Remedies 
Partners Inter Se; Chap. Rights and 
Remedies Creditors; Chap. Termina- 
tion the Partnership; Chap. 10, Limited 
Partnerships. 

The Supplement contains. about thirty 
new covering the Uniform Partner- 
ship Act, the Uniform Limited Partnership 
Partnership Association Acts 
and Business Trusts. appendix 
given the Uniform Partnership to- 
gether with the Notes Professor Wil- 
liam Draper Lewis, who was the drafts- 
man the original act. The appendix 
includes also the Uniform Limited Part- 
nership Act. The material the supple- 
ment, including the appendix, occupies 166 
pages. 

The book bound dark green buck- 
ram and contains all 820 pages. The 
price $3.50 per copy. 
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New York End 


THE BANK AMERICA brings its services 
right home its customers through its 
eight business communities 
Mahattan and Brooklyn. office 
unit its own community. them 
are welded into one institution for the 


service business men. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


WOODWARD’S CASES SALES— 
The West Publishing Company St. 
Paul, Minn., has published second edi- 
tion Woodward’s Cases Sales, an- 
other the West Company’s American 
Casebook Series. 

The author Frederic Woodward, 
Professor Law the University 
When, 1913, the first edition 
this collection cases was published, 


the Uniform Sales Act had become the 


statute law only ten jurisdictions and 
had not yet become the subject exten- 
sive judicial interpretation. has since 
been adopted least addi- 
tional jurisdictions and has been construed 
and applied many important cases. 
provide the student with this new material 
the primary purpose the present edi- 
tion. 

The book divided into eight chapters 
follows: Chap. Subject-Matter 
the Contract; Chap. II, Transfer Prop- 
erty and Title; Chap. III, Destruction 
the Goods—Risk Loss; Chap. IV, Ob- 
ligations Seller and Buyer; Chap. 
Rights Unpaid Seller Against the 
Goods; Chap. VI, Remedies the Seller 
the Contract; Chap. VII, Remedies 
the Buyer the Contract; Chap. VIII, 
Statute Frauds. 

appendix contains the complete text 


the Uniform Sales Act, the Uniform 
Conditional Sales Act and the English Sale 
Goods Act. The book bound dark 
green buckram and contains 840 pages. 
The price $5.50 per copy. 


GUARDIAN TRUST COMPANY, DE- 
TROIT—William Robert Wilson, until re- 
cently president the Maxwell Motor 
Corporation Detroit, and prior that 
for several years vice-president the 
Irving National Bank New York City, 
has been selected president the 
new Guardian Trust Company Detroit 
the committee charge its organ- 
ization. 

The new trust company includes the 


personnel its stockholders many the 


strongest financial and industrial interests 
Detroit and Michigan, and ex- 
pected that, both from the standpoint 
organization and capital, the new institu- 
tion will immediately take front rank 
among the important trust companies 
the country. 

selecting Mr. Wilson president the 
organization committee has chosen man 
wide manufacturing and banking expe- 
rience. Previous his connection with 
the Irving National Bank Mr. Wilson was 
associated for number years 
executive capacity with Dodge Brothers, 
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motor car manufacturers Detroit. 
fact, personally represented John 
and Horace Dodge bringing the 
Dodge Brothers organization together. 

the time the Maxwell Corporation 
went into receivership several years ago 
Mr. Wilson was selected New York 
bankers re-organize that company. His 
successful work that capacity 
garded bankers and manufacturers 
outstanding achievement. also 
president Copeland Products, Inc., man- 
ufacturers domestic refrigeration 
tems, director the Bank Detroit, 
and interested other industrial and 
financial enterprises. felt the 
organizers the Guardian Trust Company 
that his experience peculiarly fits him 
head the new enterprise. 

The Guardian Trust Company will oc- 
large part the ground floor 
the new Buhl Building, one Detroit’s 
newest and most important 
tures the heart the financial district. 
expected that the new company will 
open for business about June Ist. 


SPEAKING TOUR FOR BANKERS 
PRESIDENT—William Knox, president 
the American Bankers Association, will 
make extended speaking tour during 
April, May and June state banking as- 
sociation meetings. His schedule an- 
nounced the association headquarters 
follows: 

April 23, Georgia Bankers Association, 
Macon, Ga.; May 14, Tennessee Bankers 
Association, Nashville, Tenn.; May 18, 
Missouri Bankers Association; May 20, 
Knife and Fork Club, Kansas City, Mo.; 
Topeka, Kans.; June 17, Iowa Bankers 
Association, Dubuque, Ia.; June 18, 
nois Bankers Association, Peoria, 
June 20, Colorado Bankers Association, 
Troutdale, Colo. 


THE TRUST COM- 
PANY banishes fears and apprehensions 


respecting the business outlook, after 
searching survey and analysis all the 
controlling factors the situation. The 
bank’s conclusions are set forth its 
midmonth Business Bulletin for April. 

Present evidences business hesitation, 
pointed out, not justify doubts 
the continuance generally good 
business. Unfavorable elements are few, 
while the favorable ones are numerous and 
important. The business situation de- 
well balanced one and the 
prospects for the future reassuring. 

“The opening quarter 
brought completion period that may 
well termed the first phase the busi- 
ness recovery that got under way the 
midsummer 1924,” says the bank. “Re- 
covery has shown sustained rise for 
eight consecutive months. There have been 
only three instances the past half cen- 
tury which recoveries general busi- 
ness have run for longer periods than this 
one before receiving their first minor set- 
back. 

“There has been sharp break the 
prices speculative grains, and slight 
decline wholesale prices several other 
groups commodities. There has taken 
place small recession the output 
iron and steel, and decided decline 
the prices stocks. Money rates have 
softened perceptibly, but this normal 
seasonal development. 

“The average duration the pre- 
vious periods prosperity, during the last 
years, has been months. study 
these past records makes seem en- 
tirely unlikely that the present period 
better than normal business nearing its 
end. Our conditions are excellent, 
industrial employment steadily increas- 
ing and railroad transportation notably 
efficient. 

“Stocks goods are not excessive, and 
the fact that hand-to-mouth buying has 
become established trade custom really 
means that production cannot greatly de- 
crease unless national consumption 
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Rico for export stillin its infancy 
the Island ships annually the United 
States some 20,000,000 fresh nuts. 


ments. 
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sharply reduced. Many periods 
perity have lasted for long time when 
fundamental conditions appeared 
orable than they the present time. 

“Building construction going forward 
pace only slightly behind that last 
year, and amounts that would have 
been thought unbelievably great previous 
the war. The automobile industry had 
fair output January, much better 
one February, still larger one 
March, and many plants now are working 
tion has been greater far this year 
than the first three months any pre- 
vious year. Industrial employment stead- 
ily and there notable ab- 
sence serious labor disputes. 

“The most important thing about the 
present business situation that 
remains well balanced one. Prices 
groups commodities are not now seri- 
ously out line with one another, they 
were last year. Conditions the agri- 
the country are greatly 
improved. Export trade large. There 
are neither serious surpluses manufac- 
tured goods overhanging the market, nor 
are there important shortages. 

“Wholesale prices are not advancing 
rapidly attract commodity specula- 
tion, nor are they falling dis- 
courage buying. Credit conditions are 
easy, but interest rates are longer 
low threaten period inflation. 
The year has had 
The present hesitation appears 
more than that, and the the 
future are reassuring.” 


ARRAIGNS LAW-SEEKING HABIT— 
The proclivities the American people 
rush their legislatures and demand laws 
for all sorts problems better handled 


raigned here tonight Merle Thorpe, 
editor The Nation’s Business, published 
the Chamber Commerce the 
United States Washington. Mr. Thorpe 
spoke before the dinner the executive 
Association, 
which annual session here the 
Hotel Bon Air-Vanderbilt. 

“We are too apt regard Washington 
made super-men with the power 
perform any economic miracle pass- 
ing said Mr. Thorpe. “In one 
and the same petition ask Washington 
lower freight rates and raise wages 
railroad workers. Sometime, our lives, 
have all, most likely, been very active 
members the great American choral 
society that has for its favorite number 
the popular anthem ‘There Ought 
Law.’ 

“As result have Congress session 
almost continuously for eight years, and 
forty-eight state congresses grinding out 
laws, ninety per cent. which have had 
with government and business—laws 
restricting and limiting and 
ness and industrial action. one year 
22,000 bills that na- 
ture were introduced our various legis- 
lative bodies. 

“There are too many who not 
realize the tremendous inter-relation in- 
dustry today, who prescribe simple legis- 
lative bill. But business, now complex, 
cannot treated simply. Our indus- 
processes, growing intricate 
daily, breed misunderstanding—and often- 
times bad legislation. The great danger 
the United States that popular un- 
derstanding business will not keep pace 
with the more and more intricate and 
complex phases present-day industry— 
and the ‘there-ought-to-be-a-law’ 


~ 
q q 


only adding the complexity the situ- 
ation. The White House calendar today 
ninety per cent. business government. 
high time for discard the 
phrase ‘There ought law’ and sub- 
stitute another one, ‘There ought 
fewer 


THE GIRARD NATIONAL BANK 
Philadelphia, its Review,” 
dated April 15, writes follows the 
motor and oil industries: “Purchase 
Dodge Brothers, Dillon, Read and 
Company constituted the biggest transac- 
tion its kind ever consummated, the 
eash price being stated $146,000,000. 
The Ford Motor Company showed for 
1924 gain profit and loss surplus 
$100,435,000. figured that the con- 
cern cleared profit $47 per car. The 
General Motors Corporation last year re- 
ported net earnings after taxes $45,- 
735,000 net sales $568,000,000, com- 
paring with $62,387,000 $698;000,000 
1923. There are now 17,600,000 motor 
vehicles the United States, the number 
having increased last year 16.6 per cent. 
Current production the industry, while 
materially under what was year ago, 
gaining. The motor industry has passed 
beyond the youthful period rapid growth 
into one maturity with conservative 
course, and accumulating strength well sus- 
developing business. Replacements now 
largely take the first place rather than ex- 
pansion the home market, with export 
trade likely increase materially other 
peoples buy and run more liber- 
ally. Sales closed cars show large 
increase. 

“The oil industry keeps along 
large volume basis both production 
and consumption. There was increase 
stocks and refined products dur- 
ing February. there 
tendeney for prices crude oil and re- 
fined products ease off little. Con- 
sidering all things, annual reports the 
big companies for 1924 reveal remark- 
ably good 


THE FIRST NATIONAL BANK 
BOSTON, New England letter, dated 
April 15, writes general conditions 
follows: 

“Business continues orderly and 
conservative manner. The heavy produc- 
tion which threatened clog the market 
has been gradually through the 
declines prices and forward commit- 
ments. Manufacturing activities, after 
sharp rebound from the depression last 
summer, continued high rate well into 
the first quarter. While the daily output 
pig iron has shown steady increase 
for the eighth consecutive month, March 
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unfilled orders suffered the first decline 
since July last year. The building 
industry has been holding its own except 
New York City, where persistent 
decline has taken place, and this may 
indicate that the building boom has passed 
its peak. Motor vehicle production has 
increase since the first the 
year. account the drop raw 
material prices and restrained buying, ex- 
cept novelty lines, the cotton, woolen 
and leather industries 
operations conform more closely 
market requirements. conspicuous excep- 
tion the dullness the apparel industry 
silk, where night shifts are necessary 
take heavy orders. While the 
production index basic industries cover- 
ing operations March not yet avail- 


able, survey these lines indicates that 


the upward movement has culminated. 

“There has also been heavy volume 
distribution, attested large bank 
clearings and record loadings. 
further evidence this found the 
aggregate sales mail order houses and 
chain stores, which for the first quarter 
were 13.3 per cent. above the corresponding 
period last year, and department 
store sales, which were per cent. higher. 
Retail trade, after period protracted 
dullness, has recently responded the 
stimulus favorable weather and spring 
buying. 
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“While these indices show that distribu- 
tion has been large volume, production 
has exceeded current requirements, re- 
flected steady though gradual decline 
prices for the past few weeks and 
concessions the form bargains and 
extended credit. 

“The crux the situation that 
have productive capacity excess 
consumer’s ability present 
levels, with bright prospects for mate- 
relief through disposal surplus 
products foreign markets. This makes 
for keenly competitive market, and 
partly for the continuation 
small lot buying. While these conditions 
tend depress the market, check the 
downward movement afforded the 
prompt adjustment that being made 
and consumption, 
facilitated efficient transportation 
system. Further sustaining factors are 
steady employment high wages, gradual 
improvement the farmer’s purchasing 
power, easy money, the best labor relations 
decade and the stabilizing influence 
exerted the Federla Reserve System. 
There are signs impending 
depression, nor, the other hnad, any 
indications impelling force that will 
bring about boom business. the 
whole, the balance such that business 
should continue fairly even keel.” 
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any business entrusted them. 
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‘ments and Commissions. Special attention to 
‘Patent, Trade-Mark, Copyright and Corporation 
‘Causes. 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


Boise 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Building 


Law Collections, Probate Matters and Real Estate 
Law. Reference, any bank in Battle Creek. 


Detroit 
MILLIS, GRIFFIN, SEELEY STREETER 
ATTORNEYS-AT-LAW 


‘Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter, 1403-7 Ford Building. Com- 
mercial corporation and general civil practice. 
References: National Grocer Cempany, Employ- 
ers’ Association, Credit Men’s Association, Hemi- 
meter Cigar Company and any Detroit Bank or 
Trust Company. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 


Central 2181 
Central Nat. Bk. Bldg. 


Olive 2874 


NEW YORK 


York City 


LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 


‘Attorney for National Park Kank, New York City. 


FRANK WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty-Third Ward Bank of the 
‘City of New York. 


PENNSYLVANIA 


Philadelphia 


RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH CAROLINA 


Columbia 


BARRON, McKAY, FRIERSON 
MOFFATT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Bldg. 
Chas. H. Barron, Douglas McKay, J. Nelson 
Frierson, Thos. H. Moffatt, M. G. McDonald and 


W. B. Marion. General Practice in State and 
Federal Courts. 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 
Blunt, 
for Dakota State Bank and Security 


Fort Pierre, 

Attorneys for Fort Pierre National Bank. 
Midland, 

Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, C. O. 
Bailey, Jr.) Bailey-Glidden Building. Attorneys 
for R. G. Dun & Co., Western Union Telegraph Co., 
Illinois Central Railroad Co., Chicago, Milwaukee 
& St. Paul Railroad Co., American Railway Express 
Co., American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Co., Hartford 
Accident & Indemnity Co. 


UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 313, Col. Hudson Bldg. 


Attorney for Security State Bank, Ogden, Utah. 


WEST VIRGINIA 
Williamson 


GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Law. 


Ogden City 


oon 


FEW DOORS EAST 


Just stone’s throw east from 5th Avenue almost the 
corner Madison Avenue—on 45th Street—a short walk 
from Grand Central—is the enlarged bank the Seaboard 
Uptown. Our immediate neighbors are the Ritz one block 
north, the Biltmore one block south, the Roosevelt. the 
corner. few doors east 5th Avenue 45th Street you 
will find us—at No. 24. Here you are offered the last word 
banking convenience and comfort institution 
familiar New Yorkers since the early 


THE SEABOARD NATIONAL 
East 45th Street 
Broad and Beaver Streets 115 Broadway 


y 


Bank Not Liable Using Direct 
Method for Collecting Certificate 
Deposit 327 

Liability Through Indirect Method 
Collecting Cashier’s 

American Bank Liable for Funds 
Deposited Russian Branch De- 
spite Seizure Assets Soviet 
Government 

Arbitration Disputes Banking 
Transactions 331 

Custodian Safe 


329 


Liable for Value Property Stolen 


from Box 
Bank Liable for 
Transmitted 
Uninsured 
Bank Not Entitled Enforce Con- 
tract Enable Another Bank 
Make Excess Loans 


THE LAW BANK CHECKS... 339 


LIABILITY WHEN CHECK 
WRONGFULLY INDORSED 
AGENT 


BANKING DECISIONS: 


Right Charge Back Check Col- 
lected Forged 354 
Bank Cashing Check Unauthor- 
ized Indorsement Liable Payee 360 
Rights Purchaser Stolen Bonds 365 
Federal Reserve Bank Not Obliged 


Loss Bonds 
Registered Mail 


Give Immediate Credit for 
Checks Payable Distant Points 
Charges 367 


Capital and 


out-of-town clients. 


out Recourse Where President Mis- 
Holder Note Causing Loss 
Collateral Not Entitled Recover 
Against Indorser 
Note Given Payment Stock 
Subscription Enforceable 
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EDITORIAL: Bank Liable Note Indorsed With- 


373 


dorsee Knowing Purpose for Which 


Given 


Bank Liable Disregarding Deposi- 


tor’s Instructions 
Bank Not Entitled Lien Its 
Own Stock Defeating Lien As- 


385 


Depositor’s Action Against Bank for 


Refusal Pay Checks 


Special Deposit Not Entitled In- 


terest 
Holder Unindorsed Instruments 


Payable Bearer Not Holder 


Due Course 
Vice-President Signing Corporate 
Note Without Qualification Per- 
sonally Liable 


Bank Holding Note Collateral Can 


Enforce 
Chattel Mortgage Containing Defec- 
tive Description Property Valid 
Where Mortgagee Has Possession 
Property 
Bank Not Responsible for Employee’s 
Theft Securities Left Its 


Care Without 404 


QUESTIONS BASED BANKING 
DECISIONS PUBLISHED THE 
APRIL ISSUE THIS MAGA- 
ZINE 


We invite your correspondence 


MELLON NATIONAL BANK 


PITTSBURGH, PA. 


ORE than fifty years’ contact with in- 

dustrial and financial conditions 
Pittsburgh has often proved great value 
Our facilities cover 
every phase modern banking, both na- 
tional and international scope. 


THE BANKING LAW 


